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BEFORE THE HON’BLE SUBORDINATE JUDGE’S COURT,
KOTTAYAM

ORIGINAL SUIT NO. 106 OF 2015

Plaintiffs Defendants

Knanaya Catholic Naveekarana Samithy The Metropolitan Archbishop,
and 3 others The Archeparchy of Kottayam

and 6 others.

WRITTEN ARGUMENTS OF THE PLAINTIFES
UNDER O18 r2 (3A) of C.P.C

MAY IT PLEASE YOUR HONOUR:-

Introduction and facts of the Case:-

Plaintiffs 2, 3, 4 as also others represented by the Plaintiff No.l are /
were members of Defendant No.2 through generations and are members
of the Catholic Church atleast for the last 500 years. From the year
1911 a Diocese was created for Southists named as Kottayam Diocese.
Even though Plaintiffs and their forefathers are members in the Catholic
Church generation after generation in the same Diocese, in the last 70
years the Defendants 1 and 2 refuse to conduct their marriage in
accordance with the celebration of the sacrament of marriage in the
Church and admit their spouses in the Diocese on the ground that they
married Catholics outside the Diocese and refused to allow them to
continue as members. They had to go out from the membership of their
parish Churches and Diocese.

At the outset it is submitted that most of the averment in the Plaint are
either admitted expressly or by necessary implication in the Written
Statement filed by Defendants 1 and 2 and Defendant No.7 Even when
namesake denials were made against some of the paras in the Plaint they
are without any material particulars. It is submitted that the Plaint stands

proved from the Written Statement of the Defendants itself.
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This Suit is against 6 Defendants. All the Defendants are in the hierarchy
of the Catholic Church in which the Defendants No. 1 and 2 are in the
lowest rung and are bound to implement the instructions of Defendants
3to 6 under the Church Law. The hierarchy is asending from bottom to
top and Defendants 5 and 6 are the highest in the hierarchy. Defendant
No. 7, against whom no relief was sought by the Plaintiffs got impleaded
as Defendant No. 7.

Defendants 5 and 6 are ex-party and declared to be so by the Hon’ble
Court on 21.6.2016. Defendants 3 and 4 accepted summons from the
Hon’ble Court and appeared through Counsel and sought time for filing
W.S. No written statements filed by the Defendant No. 3 and 4 and on
11.8.2016 the Hon’ble Court declared them ex-party. Defendant No. 3 to
6 who are the supervisory jurisdiction of the Defendant No. 1 and 2 did
not contest the Suit and for this reason alone the Suit is liable to be

decreed.

The brief legal issue in the Suit is whether the expulsion of the
members like the Plaintiffs from the Defendant No. 2 by it and the
Defendant No.1 from the parishes of the Defendant No. 2,
Archeparchy of Kottayam of the Catholic Church for marrying
another Catholic not belonging to its caste but the members of other
Dioceses of the Catholic Church is legal and valid under the law of
the Catholic Church and Civil law of India and if not whether the

Plaintiffs are entitled for the reliefs claimed in the Suit?

The Catholic Church is the oldest Institution in the world with a history
of about 2000 years. It is governed by well defined laws called Canon
Law. Canon law is in force from the start of the Church with
amendments from time to time. There are two sets of Canon Laws. One
for the Latin Church which consists of more than 90% of the 123 crore
Catholics. There are 22 Eastern Churches which are desolved in the
Catholic Church at various times in the past. For these Churches some
autonomy is granted and for that purpose separate = Canon Law is
enacted and the same is in force for governing them and is named

(Codex Canonum Ecclesiarium Orientaliaum) CCEO (Ext - A9)
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Before coming in to force of CCEQ, the Catholics were governed by the
Code of Canon Law of the Latin Church namely Codex Juris Canonici

(C.I.O)

The submissions in regard to the facts of the case are the following which

are part of the Plaint.

In matters of faith and morals the members of the Catholic Church
throughout the world is united under the sole authority of the Roman
Pontiff. The Holy Pope, as the Pontiff, has supreme jurisdiction over
Catholics all over the world. Subject to the supreme jurisdiction of the
Pontiff, Congregations have been established by the Pope for governing
the Church in the respective areas allotted to them by the Pontiff. The
decision of the Congregation is final and binding on all Catholics. The
Defendant No. 6, being the Congregation for the Doctrine of Faith is the
final authority on all matters pertaining to the faith and all customs
connected with the faith and is concerned with the examination of the
new teachings and the promotion of studies concerning such teachings
also the censuring of any teaching contrary to the principles of faith, the
examination and censorship of books etc. The Defendant No.5, the
Congregation for the Oriental Churches, is the final authority dealing
with the persons and aspects pertaining to the Oriental Rites, except in
matters that fall within the purview of the Defendant No. 6, i.e. the
Congregation for the Doctrine of Faith. The Plaintiffs and the Defendants
Nos. 1 to 4 belong to the Oriental Rite in the Catholic Communion. The
Holy Catholic Church is a communion of ecclesiastical traditions. The

Oriental Churches are also known as the Eastern Churches.

The Defendant Nos. 1to 4 and the Plaintiffs are members of the Syro-
Malabar Archiepiscopal Church which belongs to the Chaldean ecclesial
tradition and the same is a part of the Oriental Churches. On 16.12.1992,
the Pontiff elevated Syro-Malabar Church into a Major Archiepiscopal
Church. The Defendant No. 3 is the Head of the Church having
jurisdiction over the members of the Syro-Malabar Archiepiscopal
Church all over the world. Defendant No.4 is the legislature and the
supervisory tribunal and the electoral college of the Syro-Malabar

Archiepiscopal Church.
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The law of the Catholic Church dealing with Holy Sacraments is the
'Canon Law'. There are separate Canon Laws for Latin Rite and the
Oriental Rite in the Catholic Communion. The Canon Law for the
Oriental Churches, namely the Code of Canon Law of Oriental Churches
[The Codex Canonum Ecclesiarum Orientalaum (CCEO)] was

promulgated by the Plaintiffs on 18.10.1991 (Exhibit A-9)

All Oriental Churches including the Syro-Malabar Archiepiscopal
Church are governed by the Canon Law for Oriental Churches i.e. the
CCEO. However, freedom is given to all the Eastern Churches enjoying
“sui iuris” status to legislate through their senates, “ius particular”, to
make changes or modifications in the CCEO in their respective
jurisdictions subject to the final approval of the Defendant No. 5 and 6
and the Pontiff. Accordingly, the Syro Malabar Archiepiscopal Church
also enacted the particular laws through the Defendant No. 4 and
promulgated the Canon Law concerning the Sacrament of Marriage on
15.7.1997. The Defendant No. 4 promulgated particular laws concerning
other subjects from time to time and a considerable portion of the
particular laws were promulgated on 10.1.2002. The meeting of the
Defendant No. 4 held in November, 2003 decided to publish the Code of
Particular Laws of the Syro Malabar Church following the order of
Canons of the CCEO. The particular laws are thus those enacted by the
Defendant No. 4 (Exhibit A-10). The CCEO and the particular laws
enacted by the Defendant No. 4 are the only laws governing the Holy
Sacrament of marriage in the Defendant No.2 as also in all other
Dioceses in the Syro Malabar-Church (Exhibit A-9 and A-10). The
Defendant No.2 has no separate law governing sacraments and is
governed only by the CCEO and the particular laws passed by the
Defendant No.4 as mentioned above. There is no Canon Law or any
other law enabling the Defendant No.1 and 2 to terminate membership
of any member of the Diocese for the reason of his or her having entered

into the Holy Sacrament of marriage with a Catholic of another Diocese.

The CCEO itself enumerates various possible impediments for marriage
and demands that no new detrimental impediment be introduced by any

particular law without grave reason. The particular law of the Syro-

4
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Malabar Church as promulgated by the Synod of the Defendant No. 4,
particularly Articles 150 to 190 thereof, deals with the sacrament of
marriage. Neither under the CCEO nor under the particular law of the
Syro-Malabar Church marrying a Catholic from another Diocese is an
impediment for marriage and therefore the practice followed by the
Defendant No.1 and 2 in terminating membership is not only illegal but
also in violation of the Canon Law of the Catholic Church. The Catholic
Church teaches that marriage is one of the seven sacraments established
by Jesus Christ and those who receive worthily receive the increase of
divine grace and the blessings required to fulfill the obligations of life

that they have chosen.

The IInd Vatican Council declared that the basic cell unit is the family
and that cannot be divided further. The Catholic Church’s
understanding of the sacrament of marriage is reflected in (CCEO)

Canon 776 which is as under:

By the marriage covenant, founded by the Creator and
ordered by His laws, a man and a woman by irrevocable
personal consent establish between themselves a
partnership of the whole of life; this covenant is by its very
nature ordered to the good of the spouses and to the
procreation and education of children and strengthened
by sacramental grace.

By Christ’s institution, a valid marriage between baptized
persons is by that very fact a sacrament in which the
spouse are united by God after the pattern of Christ’s
indefectible union with the Church, and are, as it were

consecrated.

The essential properties of marriage are unity and
indissolubility, which in the marriage between baptized
persons they acquire a special firmness by reason of the
sacrament.

At Page No. 271 of "The Book of Decrees of Mar Mathew Makil”, a
book authored by Most Rev. Dr. Mathew Moolakkatt, the present
incumbent in the seat of Defendant No.l1, and the head of Defendant

No.2, it 1s stated as under:
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“The Church has always upheld the sacred character of

marriage against all tendencies to reduce it to a merely

profane reality. Although all people have recognized a

sacred character in the marriage union, the Church has

grown in the explicit awareness of Christian marriage as

an effective sharing in the mystery of Christ’s union with

her, and hence as an efficacious sign of grace. By the

participation in the Christian mystery which the

sacrament confers, the Christian marriage endows the

natural bond of marriage with a new dignity and

sanctity.”
The fellowship alone is the basic strength of Christians. Such fellowship
is best fostered and nurtured through inter-relationships, particularly
through the bonds of holy matrimony. A matrimonial relationship is the
most powerful unifying force in human life. Therefore, for the members
of the Catholic community to enter into a matrimonial relationship with
other members of the universal Church is one of the foremost indicators
of the greatness of Christian fellowship. Those who deny the sacraments
which the Church consecrated in Christ’s name to those who wish to

receive them, cannot possibly claim to be the representatives of Christ

and the upholders of the Canon Law.

The Defendant No.1 and 2 compels members of Defendant No.2 to
marry members within Defendant No.2 only. If anyone marries a
person from any other Catholic Diocese, the membership of the person
so marrying from outside the Diocese is terminated from the Diocese.
The practice of enforced Endogamy in the Diocese of Kottayam is
against teachings of Jesus and the Catholic Church. It is also against
and Christian morality and solidarity. Further, it is contrary to the
Constitution of India and is a violation of basic civil rights as also a

violation of fundamental human right.

Christianity does not recognize any caste system. All Christians are
treated as equals and there is no distinction between one Christian and
another. The teachings of Christianity militate against division or
discrimination amongst persons on the basis of any caste, much less any
such discrimination amongst fellow members of the faith itself. It is a
fundamental Christian tenet that all persons who are baptized in Christ

are brothers and sisters who are equal in the eye of God and there shall

6
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not be any discrimination between them on the basis of caste, sect, color

or gender.

Today an unfortunate situation prevails in the Defendant No.2 in as much
as when any member marries from outside the Diocese he/she is
excommunicated from his community by the Defendant No.1 and 2 even
though the act of marriage has been fully accepted by the family of the
concerned person. The personal and social consequences of this rejection
and expulsion are devastating. He or she becomes a social out-caste.
When the membership is terminated, he/she has no other Church to go.
Due to this humiliating and vicious treatment, many members even start
to question their Christian faith. If the member is lucky, and if there is a
nearby Catholic parish, it may admit him provided he or she pays a fee.
Many are however not so lucky, and yet many more are unable to pay the
fee. The expelled members also face public humiliation. He or she is
spiritually orphaned. These expelled members are even being denied the
right for burial in the tombs where their parents and forefathers are laid to
rest. Children adopted by couples without children are denied
membership in the parish. Even though these children have a right to
their parent’s properties, they quite inexplicably have no right to belong
to and participate in the parish of the parents who adopted them. It is
shocking that all these unacceptable consequences are defended in the
name of the faith. Unfortunately, the Defendant No. 6 which should
defend the Catholic faith stands only as a mute spectator to this
unchristian practice followed by Defendant No. 1 and 2 and the resultant

loss of faith of the expelled members.

As a result of all these debilitating consequences, as many youth could
not find suitable life partners from the Defendant No.2 and as they are
frightened about being ostracized, remain unmarried. This is the sad
plight of many middle aged men in Defendant No.2 There are hundreds
of unmarried men above 35 years in the Defendant No.2 who could not
find brides and remain unmarried for fear of termination of membership.
The Defendant No.1 and 2 are expelling the poor helpless members
without considering the moral implications or the psychological and

emotional wounds inflicted upon the affected members and their families.

7
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The policy that is being followed by the Defendant No.l to 3 leads to
several absurd situations. For instance, when the wife who is from any
other Diocese dies, the Knanaya husband will be re-admitted to the
Defendant No.2. He can marry a member of that Diocese. Consequently,
his children from the first marriage will belong to another Diocese, while
the second wife and children belong to the Defendant No.2, the Kottayam
Diocese. Many families of the Defendant No.2 are faced with this absurd
situation where the members of one family belong to two different

Catholic Dioceses at the same time.

Many well educated professionals like, doctors, engineers, lawyers and
teachers in the Defendant No.2 could not find suitable partners from their
own community and they were compelled to marry from outside the
community. Men from financially and educationally lower class families
are not getting matching girls from Defendant No.2, Kottayam Diocese
for the reason that the women folk after obtaining primary education,
mostly proceed to choose the nursing profession and are easily employed
in India or abroad. Hundreds of men of poor financial back ground in the
Kottayam Diocese either remain unmarried for the fear of termination of
membership from the Diocese or marry another Catholic and face the
debilitating consequence of expulsion. The common folk who do not
have higher education or financial power or influence have no other
option than to obey the Defendant No.l by remaining a bachelor/spinster
or else to accept termination of membership from the Diocese. They have
no resources or legal knowledge to challenge this unlawful and inhuman

action of the Defendant No.1 and 2.

The termination of membership from the Kottayam Diocese has its
adverse financial and material consequences also. It is trite to state that
the members and their parents and their forefathers built up the Churches
and institutions of the Catholic Dioceses in the state of Kerala, and the
Defendant No.2 is of no exception. This bond which has continued for
centuries is suddenly being sought to be torn apart on the specious
ground that the member entered into the holy sacrament of marriage with
another Catholic. The person is suddenly arbitrarily dismissed from the

membership of Defendant No.2 by the Defendant No.l without any

8
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authority, without any sanction of law and without any consideration or
compensation for the services and wealth created in the Dioceses by
him/her and his/her family, and their devotion to the faith and the

institution of the Church over centuries.

In the changing world it is difficult to find out whether the alleged blood
purity is even being retained by the members of the Defendant No.2 as is
being sought for by means of the present illegal policy. When a couple
which has difficulty reproducing, uses artificial methods for procreation
of a child and they may use the blood of a person who does not belong to
Defendant No.2. Further, when a surrogate mother is involved in the birth
of a child the question of maternity itself is in dispute. If an illegitimate
child is born to a woman member of Defendant No.2 then also it is

difficult to decide the paternity of the child and the purity of the blood.

Under the Catholic Church, there is no power conferred upon any person,
institution or authority other than the holy pope to terminate membership
of a laity obtained by baptism. Subject to the aforesaid submission, it is
further submitted that under the Canon Law notice, right of defense, trial
and appeal are integral parts of the justice delivery system. The following

Canons in CCEOQ are relevant in this regard:

The Christian faithful can legitimately vindicate and
defend the rights which they have in the Church in the
competent ecclesiastical forum according to the norm of
law.

Further, if they are summoned to a trial by the competent
authority, the Christian faithful also have the right to be
judged according to the prescripts of the law, to be
applied with equity.

The Christian faithful have the right not to be punished
with Canonical penalties except in accord with the norm

of law (Canon 24).

Since the sacraments are the same for the entire Church
and belong to the divine deposit, it is for the supreme
authority of the Church alone to approve or define those
things required for their validity (Canon 669).

Diriment impediments are not to be established by the
particular law of a church sui iuris except for a most
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grave cause, after having consulted with eparchial
bishops of other churches sui iuris who have an interest,
and after consultation with the Apostolic See however, no

lower authority can establish new diriment impediments
(Canon 792).

All laws of the Catholic Church concerning the Holy Sacraments or
otherwise are subject to Divine Law i.e. teaching of the Jesus Christ and
the Acts of the Apostles. In other words, the Bible is the Supreme law
called the Divine Law for the Catholic Church. The Divine Law takes
precedence over the Canon law. The practice of Endogamy and expulsion
of members from Defendant No.2 is in gross violation of the Divine Law.

It is also in violation of Catholic teachings and Christian solidarity.

The Plaintiffs sum up the facts and law as under:

I. The practice followed by the Defendant No. 1and 2 in terminating
membership of members for marrying a Catholic from another
Diocese is unlawful, in violation of both divine and Canon laws,
unconstitutional, inequitable, unethical and inhumane.

II.  There was no custom that the Southists married only from
among themselves. Such a custom cannot be established. The claim
for terminating membership by the Kottayam Diocese 1s on the basis
of the alleged right granted in the Papal Bull of 1911, and which has
been demonstrated to be non-existent.

III. The representation submitted by all the three Syro-Malabar
Bishops on 1.3.1911 before Pope Pius X did not state that the
Defendant No.2, Kottayam Diocese should be created on the basis of
any local custom. The Papal Bull of 1911 was intended to divide the
Changnassery Diocese for securing peace among two dissident
groups of people and not for protecting the alleged custom of
Endogamy of the Southists.

I'V. Bishop Makil in his diary had stated that if creation of Kottayam
Diocese was sought on the basis of Endogamy, Pope Pius X would
not have granted the same. During his tenure as the Bishop of
Defendant No.2, Kottayam Diocese, Bishop Makil did not terminate
membership of any member for marrying another Catholic. In his
'Book of Decrees', marrying a Catholic from another Diocese was not
included as an impediment for marriage or as contrary to a valid
custom.

V. If the Bull of 1911 was issued for protecting Endogamy of the
Southist people then the Defendant No.2 would have been created for

10



the entire Southist community but on the other hand the jurisdiction
of Defendant No.2, Kottayam Diocese was confined to two Forane
Churches in Chenganassery Diocese and a few Churches in the
Ernakulum Diocese and was not made applicable to the Southists
residing outside those territories. Subsequently when Syro Malakara
Church was constituted, the Defendant No.1’s request to include all
those Knanaya Jacobites in the Defendant No.2 was not accepted by
the Holy See.

VI. The Papal Bull creating a Diocese cannot be construed as the law
governing the sacrament of marriage in the Catholic Church.

VII. According to the law of interpretation, an order that restricts the
right of a person or injures the acquired right of others should receive
strict interpretation. It is also the law that if at all a clarification is
required, then the author only would have the power to do so.

VIII. The Southist people residing outside the jurisdiction of the
Kottayam Diocese are living happily in the communion of the
Catholic Church before the year 1911 and thereafter till date
following Canon laws of the Church without any threat to their
community feeling.

IX. The practice of Endogamy and terminating membership of a
member for not following Endogamy are contrary to the Divine Law
of the Catholic Church.

X. The practice of Endogamy and termination of membership are
contrary to Canon law both under substantive Canon law provisions
and procedural Canon law provisions. When the Canon Law of the
Eastern Churches was promulgated by the Pope in 1991 or when the
particular law for the sacrament of marriage in the Syro Malabar
Church was promulgated on 15.7.1997, no such impediment was
included nor was any power granted to the Defendant No.land 2 to
terminate membership of members from the Diocese for marrying
another Catholic.

XI. Termination of membership of members from the parish and
Diocese is a violation of Civil Rights of Citizens as also the
fundamental rights guaranteed in the Constitution of India. The Civil
Court in India having jurisdiction over the issue of expulsion of a
member from a Diocese had an occasion to judicially consider the
Bull issued by the Pope in 1911 creating Kottayam Diocese and after
proper trial of the case, judicially proclaimed that the said Bull does
not authorize the enforced practice of Endogamy (Judgment of the
Munsiff’s Court Kottayam in O.S. N0.923/1989 between Biju Uthup
Vs. George Manjankal and Ors decided on 24.11.1990).

11
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XII. The practice of Endogamy and expulsion of members without
notice is contrary to a number of international conventions and
human rights and natural justice.

XIII. The Supreme Court of India has categorically held that
Christianity does not approve caste system and there is no place for
casteism in Christian Churches.

XIV. Membership in Defendant No. 2 acquired by a Catholic by
baptism cannot be terminated by any authority in the Catholic Church
other than the Pontiff.

The Plaintiffs have issued Legal Notice (Exhibit A- 14) demanding
reliefs sought in the Plaint within a period of one month from the date of
issue of the notice. The Defendant No.l rejected the demand of the
Plaintiffs (Exhibit A- 15). This is the cause of action for filing of the
Suit. Details are in para 51 of the Plaint which is reproduced in Page 66-

67 below.

C.P.C. OVIII R 3, 4 and 5 (1) stipulate as to how to deal with evasive

and non-specific denial which are as under:

“3. Denial to be specific — It shall not be sufficient for
a defendant in his written statement to deny generally
the grounds alleged by the plaintiff, but the defendant
must deal specifically with each allegation of fact of
which he does not admit the truth, except damages.

4.  Evasive denial — Where a defendant denies an
allegation of fact in the plaint, he must not do so
evasively, but answer the point of substance. Thus, if it
is alleged that he received a certain sum of money, it
shall not be sufficient to deny that he received that
particular amount, but he must deny that he received
that sum or any part thereof, or else set out how much
he received. And if an allegation is made with diverse
circumstances, it shall not be sufficient to deny it along
with those circumstances.

5. Specific denial — (1) Every allegation of fact in the
plaint, if not denied specifically or by necessary
implication, or stated to be not admitted in the pleading
of the defendant, shall be taken to be admitted except as
against a person under disability.

“Provided that the Court may in its discretion require
any fact so admitted to be proved otherwise than by
such admission.”

12



1.29 Apart from the fact that most of the facts stated in the Plaint are not
specifically denied by the Defendants, in the Written Statement the

Defendants have made the following admissions.

Para 8: .............. The 2" Defendant is an Archdiocese of
Syro Malabar Church, which is one of the churches in the
Oriental Church and part of the Catholic Church,
upholding the supremacy of the Pope and accepting him as
the head of the catholic church and successor of St. Peter.
The 2™ Defendant Archdiocese of Kottayam is accepting
and upholding the Canon Law for the Oriental Churches
(CCEO) and the particular law of the Syro Malabar
Church.

Para 12: ............. Both the Southists and Northists are
collectively called as St. Thomas Christians and came into
communion with the Christian community that came to be
known as the Church of the East. At least from the 4"
century until the end of the 16" century, the Bishops of the
Church of Malabar were sent from the East Syrian
Church.

Para 21: It is also to be noted that the entire Catholic
Church in the world consists of 23 sui-juris (rites)
churches. Qut of it, three churches have followers in
India. They are the Latin Church, the Syro Malabar
Church and the Syro Malankara Church. Arch Diocese of
Kottayam (Arch Diocese for Knananites) is within the Syro
Malabar Church.

Para 22 : The administration, management, membership
and worship regarding sacraments in the ‘Arch Diocese of
Kottayam are on the basis of the Canon Law of the
Oriental Churches, particular law of the Syro Malabar
church and the particular law of the Arch Diocese of
Kottayam.

Para 27: ............. .The membership in a particular
church isthrough a parish and parish is under an
Archdiocese or Diocese. Archdiocese or Diocese is under
a particular church. The Plaintiffs have not settled in the
plaint as to which parish they belong so. They have not
produced any documents to prove their membership in any
of the parishes belonging to the Syro Malabar Church.
Only after knowing which parish they belong to, can it be
ascertained whether they belong to the Syro Malabar
Church or any other church. Therefore, the plaintiffs are
required to be put to strict proof regarding their claims of
being members of the Syro Malabar church.

13
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1.32

1.33

1.34

1.35

1.36

1.37

1.38

As submitted above, Defendants 3 to 6 which are the Supervisory
authorities of the Defendants No. 1 and 2, are not opposing the Suit of the
Plaintiffs. Defendant No.1 did not even come forward to give evidence to

defend his Written Statement.

The Hon’ble Court was pleased to frame the following issues on

10.07.2017.
Issues:

1) Is not the Suit maintainable?

2) Is not the Suit properly instituted?

3) Is not the Suit bad on joinder of parties?

4) Whether the Plaintiffs are entitled to the relief of
declaration as prayed for?

5) Whether Plaintiffs are entitled to relief of prohibitory
injunction as prayed for?

6)  Whether Plaintiffs are entitled to relief of mandatory

injunction as prayed for?

7) Relief and cost?

The Plaintiff No.2 filed proof Affidavit of Evidence for and on behalf of
the Plaintiffs. He has exhibited documents Exhibit No. A-1 to A-19 and
A-21. He was cross examined by the Ld. Counsel for Defendant No. 1
and 2 and the Ld. Counsel for Defendant No. 7.

The Defendant No. 1 did not file Affidavit of Evidencee.

For and on behalf of Defendant No. 2 Fr. Jay Stephen filed Proof
Affidavit. He has filed documents which are exhibited as B-1 to B-20

He was cross examined by the Plaintiffs Counsel.

Defendant No.7, against whom the Plaintiff did not claim any relief filed
proof Affidavit. He has filed documents which are marked as Exhibit
B-21 to B-43.

He was also cross examined by the Counsel for the Plaintiffs.

Hereafter the Plaintiffs submit their arguments.

14



2) Issue No. 1 - Is not the Suit maintainable?

2.1 Maintainability of the subject Suit will be determined only by the
pleadings and the relief claimed in the Plaint. The Defence Statement of
the Defendants has no role to play in deciding the maintainability of the

Suit.

2.2 The requirement is that Suit should be of “Civil Nature”. What is Civil
Nature is not resintegra. The Supreme Court in a number of judgments
has defined what all are of Civil Nature. The maintainability of the Suit
will be determined by the provisions of C. P. C. The relevant provision

of CPC is Section 9 which is as under:

SECTION 9 OF THE CODE OF CIVIL PROCEDURE, 1908

“9. Courts to try all civil suits unless barred— The Courts
shall (subject to the provisions herein contained) have
jurisdiction to try all suits of a civil nature excepting suits of
which their cognizance is either expressly or impliedly
barred.

[Explanation 1]. —A suit in which the right to property or to
an office is contested is a suit of a civil nature,
notwithstanding that such right may depend entirely on the
decision of questions as to religious rites or ceremonies.

[Explanation II].—For the purposes of this section, it is
immaterial whether or not any fees are attached to the office
referred to in Explanation I or whether or not such office is
attached to a particular place.].”

2.3 In AIR 1985 SUPREME COURT 577 Abdulla Bin Ali and others,
Appellants vs. Galappa and others, Respondents, the Supreme Court

declared the law as under:

“5. There is no denying the fact that the allegations
made in the plaint decide the forum. The
Jjurisdiction does not depend upon the defence taken
by the defendants in the written statement”
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2.4

2.5

In another judgment Supreme Court held in para 15 as under:

AIR 1974 SUPREME COURT 1126 (V 61 C
213)

Smt. Ganga Bai, Appellant Vs. Vijay Kumar
and others, Respondents.

There is a basic distinction between the right
of suit and the right of appeal. There is an
inherent right in every person to bring a suit
of a civil nature and unless the suit is barred
by statute one may, at one’s peril, bring a suit
of one’s choice. It is no answer to a suit,
however frivolour the claim, that the law
confers no such right to sue. A suit for its
maintainability requires no authority of law
and it is enough that no statute bars the suit.

Church of North India Vs. Lavajibhai
Retanjibhai and others

JURISDICTION OF CIVIL COURT -
Principles for determination:

40. The question as regard ouster of a jurisdiction
of a Civil Court must be construed having regard to
the Scheme of the Act as also the object and purport
it seeks to achieve. The law in this regard is no
longer res integra.

41. A plea of bar to jurisdiction of a civil court must
be considered having regard to the contentions
raised in the plaint.  For the said purpose,
averments disclosing cause of action and the reliefs
sought for therein must be considered in the entirety.
The Court may not be justified in determining the
question, one way or the other, only having regard
to the reliefs claimed dehors the factual averments
made in the plaint.

In another judgment reported as AIR 2005 SUPREME
COURT
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2.6

2.7

The cause of action for the subject case is a Civil wrong committed by
the Defendants on the Plaintiffs by removing or threatening to remove
them from the membership of the Defendant No.2. He / She is removed
from the membership of the Church which is constructed by the
members. What is the Civil Wrong committed by the Defendant No. 1
and 2 are explained in para 18 to 22 of the Plaint which are elicited in

para 1.18 to 1.22 herein above (Page 7-8).

In the celebrated judgment —P.M.A Metropolitan Vs. Moran Mar
Marthoma Vs.(AIR 1995 SC 2001) the Supreme Court held as under:

28. veveeeenn. The word  ‘civil’ according to
dictionary means, relating to the citizen as an
individual; civil rights’. In Black’s Legal
Dictionary it is defined as, ‘relating to provide
rights and remedies sought by civil actions as
contrasted with criminal proceedings.” In law it is
understood as an antonym of criminal. Historically
the two broad classifications were civil and
criminal.  Revenue, tax and company etc. were
added to it later. But they too pertain to the larger
family of ‘civil’. There is thus no doubt about the
width of the word ‘civil’. Its width has been
stretched further by using the word ‘nature’ along
with it. That is even those suits are cognizable
which are not only civil but are even of civil nature.
In Article 133 of the ‘Constitution an appeal lies to
this Court against any judgment, decree or order in
a ‘civil proceeding’. The expression came up for
construction in S.A. L. Narayan Row v. Iswarlal
Bhagawandas, AIR 1965 SC 1818. The Constitution
Bench held ‘a proceeding for relief against
infringement of civil right of a person is a civil
proceeding’. In Arbind Kumar Singh v. Nand
Kishore Prasad, AIR 1968 SC 1227 ‘it was held to
extend to all proceedings which directly affect civil
rights. The dictionary meaning of the word
proceedings’ is the institution of a legal action, any
step taken in a legal action.” In Black’s Law
Dictionary it is explained as, ‘In a general sense, the
form and manner of conducting juridical business
before a Court or judicial officer. Regular and
orderly progress in form of law, including all
possible steps in an action from its commencement
to the execution of judgment. Term also refers to
administrative  proceedings  before  agencies,
tribunals, bureaus, or the like.” The word ‘nature’
has been defined as ‘the fundamental qualities of a
person or thing; identify or essential character;
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sort; kind character.” It is thus wider in content.
The word ‘civil nature’ is wider than the word ‘civil
proceedings.” The Section would, therefore, be
available in every case where the dispute has the
characteristic of affecting one’s right which are not
only civil but of civil nature.

31. Religion is the belief which binds spiritual
nature of men to super-natural being. It includes
worship, belief, faith, devotion etc. and extends to
rituals, Religious right is the right of a person
believing in a particular faith to practice it, preach
it and profess it. It is civil in nature. The dispute
about the religious office is a civil dispute as it
involves disputes relating to rights which may be
religious in nature but are civil in consequence.
Civil wrong is explained by Salmon as a private
wrong. He has extracted Blackstone who has
described private wrongs as; Infringement or
privation of the private or civil rights belonging to
individuals, considered as individuals, and are
thereupon frequently termed civil injuries’. Any
infringement with a right as a member of any
religious order is violative of civil wrong. This is
the letter and spirit of Explanation I to Section 9.”

34...... The jurisdiction of Courts depends either
on statute or on common law. The jurisdiction is
always local and in absence of any statutory
provision the cognizance of such dispute has to be
taken either by a hierarchy of ecclesiastical Courts
established in the country where the religious
institutions are situated or by a statutory law framed
by the Parliament. Admittedly no law in respect of
Christian Churches has been framed, therefore,
there is no statutory law. Consequently any dispute
in respect of religious office in respect of Christians
is also cognizable by the Civil Court.  The
submission that the Christians stand on a different
footing than Hindus and Budhists, need not be
discussed or elaborated.  Suffice it to say that
religion of Christians, Hindus, Muslims, Sikhs,
Budhs, Jains or Parsee may be different but they are
all citizens of one country which provides one and
only one forum that is the civil Court for
adjudication of their rights, civil or of civil nature.’

35............. More over, after coming into force of
the Constitution, Article 25 guarantees as
fundamental right to every citizen of his conscience,
faith and belief, irrespective of cast, creed and sex,
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the infringement of which is enforceable in a Court
of law and such Court can be none else except the
Civil Courts. It would be travesty of Justice to say
that the fundamental right guaranteed by the
Constitution is incapable of enforcement as there is
no Court which can take Cognizance of it. There is
yet another aspect of the matters that Section 9,
debars only those suits which are expressly or
impliedly barred. No such statutory bar could be
point out. Therefore, the objection that the suit
under Section 9 C. P. C. was not maintainable
cannot be accepted.”

76. The conclusions thus reached are,

I(a). The civil courts have jurisdiction to entertain
the suits for violation of fundamental rights
guaranteed under Articles 25 and 26 of the
Constitution of India and suits.

(b) The expression ‘ civil nature’ used in Section 9
of the Civil Procedure Code is widen than even civil
proceedings, and thus extends to such religious
matters which have civil consequence.

(a) Section 9 is very wide. In absence of any
ecclesiastical courts any religious dispute is
cognizable, except in very rare cases where the
declaration sought may be what constitutes religious
rite.”

2.8 In Rajagopal v. Armugam and others (1969 SC 101) Supreme Court

held that there is no caste discrimination in Christianity

“16. We agree with the High Court that, when the
appellant embraced Christianity in 1949, he lost the
membership of the Adl Dravida Hindu caste. The
Christian religion does not recognize any caste
classifications. All Christians are treated as equals
and there is no distinction between one Christian
and another of the type that is recognized between
members of different castes belonging to Hindu
religion. In fact, caste system prevails only amongst
Hindus or possibly in some religions closely allied
to the Hindu religions like Sikhism. Christianity is
prevalent not only in India, but almost all over the
world and nowhere does Christianity recognize
caste division. The tenets of Christianity militate
against persons professing Christian faith being
divided or discriminated on the basis of any such
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classification as the caste system. It must, therefore,
be held that, when the appellant got converted to
Christianity in 1949, he ceased to belong to the Adl
Dravida caste”.

2.9 Recently a nine member constitution bench of the Supreme Court in
(2017) 10 Supreme Court Cases 1-K.S. Puttaswamy and Another Vs.

Union of India and others held as under:

Para 318: Life and personal liberty are
inalienable vights. These are rights which are
inseparable from a dignified human existence. The
dignity of the individual, equality between human
beings and the quest for liberty are the foundational
pillars of the Indian Constitution.

Para 319: Life and personal liberty are not
creations of the Constitution. These rights are
recognized by the Constitution as inhering in each
individual as an intrinsic and inseparable part of the
human element which dwells within.

Para 323: Privacy includes at its core the
preservation of personal intimacies, the sanctity of
family life, marriage, procreation, the home and
sexual orientation. Privacy also connotes a right to
be left alone. Privacy safeguards individual
autonomy and recognizes the ability of the
individual to control vital aspects of his or her life.
Personal choices governing a way of life are
intrinsic to privacy. Privacy protects heterogeneity
and recognizes the plurality and diversity of our
culture. While the legitimate expectation of privacy
may vary from the intimate zone to the private zone
and from the private to the public arenas, it is
important to underscore that privacy is not lost or
surrendered merely because the individual is in a
public place. Privacy attaches to the person since it
is an essential facet of the dignity of the human
being.

Para 391: The form of the privacy right

It was argued for the Union by Mr. K K
Venugopal, learned Attorney General that the right
to privacy may at best be a common law right, but
not a fundamental right guaranteed by the
Constitution. This submission is difficult to accept.
In order to properly appreciate the argument, an
exposition of the first principles concerning the
nature and evolution of rights is necessary.



Para 392: According fo Salmond, rights are
interests protected by “rules of right” i.e. by moral
or legal rules. When interests are worth protecting
on moral grounds, irrespective of the existence of a
legal system or the operation of law, they are given
the name of a natural right. Accordingly, Roscoe
Pound refers to natural law as a theory of moral
qualities inherent in human beings, and to natural
rights as deductions demonstrated by reason from
human nature. He defines natural rights, and
distinguishes them from legal rights (whether at
common law or under constitutions) in the following
way:

L3

atural rights mean simply interests which we
think ought to be secured demand which human
beings may make which we think ought to be
satisfied. It is perfectly true that neither law nor
State creates them. But it is fatal to all sound
thinking to treat them as legal conceptions. For
legal rights, the devices which law employs to
secure such of these interests as it is expedient to
recognize, are the work of the law and in that sense
the work of the State

Privacy, with which we are here concerned,
eminently qualifies as an inalienable natural right,
intimately connected to two values whose protection
is a matter of universal moral agreement, the innate
dignity and autonomy of man.

Para 393: Legal systems, which in India as in
England, began as monarchies, concentrated the
power of the Government in the person of the King.
English common law, whether it is expressed in the
laws of the monarch and her Parliament, or in the
decisions of the courts, is the source of what the
Attorney General correctly takes to be our own
common law. Semayne case, in which it was
affirmed that a man’s home in his castle and that
even the law may only enter it with warrant, clearly
shows that elements of the natural right to privacy
began to be received into the common law as early
as in 1604. Where a natural law right could not
have been enforced at law, the common law right is
evidently an instrument by which invasions into
the valued interest in question by one’s fellow man
can_be addressed. On the very same rationale as
Semayne 15, Chapter 17 of the Penal Code, 1860,
treats trespass against property as a criminal
offence. (Emphasis Supplied)
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Para 394: With the advent of democracy and of
limited constitutional government came the State, a
new actor with an unprecedented capacity to
interfere with natural and common law rights alike.
The State differs in two material ways from the
monarch, the previous site in which governmental
power (including the power to compel compliance
through penal laws) was vested. First, the State is
an abstract and diffuse entity, while the monarch
was a tangible, single entity. Second, the advent of
the State came with a critical transformation in the
status of the governed from being subjects under the
monarch to becoming citizens, and themselves
becoming agents of political power qua the State.
Constitutions like our own are means by which
individuals - the Preambular. “People of India’’-
create “the State”., a new entity to serve their
interests and be accountable to them, and transfer a
part of their sovereignty to it. The cumulative effect
of both these circumstances is that individuals
governed by Constitutions have the new advantage
of a governing entity that draws its power from and
is accountable to them, but they face the new peril of
a diffuse and formless entity against whom existing
remedies at common law are no longer efficacious.

Para 395 :Constitutions address the rise the
new political hegemon that they create by
providing for a means by which to guard
against its capacity for invading the liberties
available and guarantees to all civilized
peoples.  Under our constitutional scheme,
these means — declared to be fundamental
rights — reside in Part Ill, and are made
effective by the power of this Court and the
High Courts under Articles 32 and 226
respectively. This narrative of the
progressive expansion of the types of rights
available to individuals seeking to defend
their liberties from invasion — from natural
rights to common law rights and finally to
fundamental rights — is consistent with the
account of the development of rights that
important strands in constitutional theory
present.

Para 397 . Once we have arrived at this
understanding of the nature of fundamental rights,
we can dismantle a core assumption of the Union’s
argument; that a right must either be a common law
right or a fundamental right. The only material
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2.10

distinctions between the two classes of right — of
which the nature and content may be the same — lie
in the incidence of the duty to respect the right and
in the forum in which a failure to do so can be
redressed. Common law _rights are horizontal in
their _operation when they are violated by one’s
fellow _man, he can be named and proceeded
against in an ordinary court of law. Constitutional
and fundamental rights, on the other hand, provide
remedy against the violation of a valued interest by
the “State”, as an abstract entity, whether through
legislation or otherwise, as well as by identifiable
public officials, being individuals clothed with the
powers of the State. 1t is perfectly possible for an
interest to simultaneously be recognized as a
common law_ right and a fundamental right.
Where the interference with a recognized interest is
by the State or any other like entity recognized by
Article 12, a claim for the violation of a
fundamental right would lie. Where the author of
an_identical interference is a non-State actor, an
action _at common law _would lie in_an _ordinary
court. (Emphasis Supplied)

Para 398 : Privacy has the nature of being both a
common law right as well as a fundamental right.
It content, in both forms, is identical. All that differs
is the incidence of burden and the forum for

enforcement for each form. (Emphasis Supplied)

Para 547: It is, therefore, the duty of the courts
and especially this Court as sentinel on the qui vive
to strike a balance between the changing needs of
the society and the protection of the rights of the
citizens as and when the issue relating to the
infringement of the rights of the citizen comes up for
consideration. Such a balance can be achieved only
through securing and protecting liberty, equality
and fraternity with social and political justice to all

the citizens under the rule of law (see S. S. Bola v. B.
D. Sardana)

What the Defendants content is that the Plaintiffs are violating their
community rule of preserving the blood purity of Mesopotomian origin.
This has nothing to do with the rules and regulations of Catholic Church
or the religious ceremonies regarding marriage of the Catholic Church.
Protection for a barbarian practice of the community is not against which
the Plaintiffs have filed the Suit. Suit is against Catholic Church for not

allowing the Plaintiffs who are members of the Church to follow the
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2.11

2.12

2.13

religious rites and ceremonies for their marriage which the Plaintiffs are
entitled. What is being done by the Defendant No. 1 and 2 is not only a
civil right violation but is also a violation of fundamental right
guaranteed under the Constitution of India as also a human right
violation. (Further submissions on this point are in para 5 (page 113-128
below). Therefore the Suit satisfies the requirement of Section 9 and the

Suit 1s maintainable before the Hon’ble Court.

Even the Canon law which governs the subject matter of the case itself

provides for jurisdiction of Civil Courts.

Para 50 of the Plaint

That without prejudice to the aforesaid submission, the
Plaintiff further respectfully submits that the Canon Law
itself provides for jurisdiction of the Civil Court in such
matters. The relevant Canon is 1504 which is as under:

“Civil law to which the law of the Church yields, is to be
observed in canon law with the same effects, in so far as
they are not contrary to divine law and unless canon law
provides otherwise *

Since there are numerous persons having the same interest the Plaintiffs

have filed the Suit under O1 8 C. P. C.

O1 r8 CPC is as under:

ORDER 1 RULE 8 OF THE CODE OF CIVIL PROCEDURE,
1908

“[8. One person may sue or defend on behalf of all in same
interest— (1) Where there are numerous persons having the same
interest in one suit, —

(a) one or more of such persons may, with the permission of the
Court, sue or be sued, or may defend such suit, on behalf of, or
for the benefit of, all persons so interested;

(b) The Court may direct that one or more of such persons may
sue or be sued, or may defend such suit, on behalf of, or for the
benefit of, all persons so interested.

(2) The Court shall, in every case where a permission or
direction is given under sub-rule (1), at the plaintiff’s expense,
give notice of the institution of the suit to all persons so
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2.14

2.15

2.15.1

interested either by personal service, or, where, by reason of the
number of persons or any other cause, such service is not
reasonably practicable, by public advertisement, as the Court in
each case may direct.

(3) Any person on whose behalf, or for whose benefit, a suit is
instituted or defended under sub-rule (1), may apply to the Court
to be made a party to such suit.

(4) No part of the claim in any such suit shall be abandoned
under sub-rule (1), and no such suit shall be withdrawn under
sub-rule (3), of rule 1 of Order XXIII, and no agreement,
compromise or satisfaction shall be recorded in any such suit
under rule 3 of that Order, unless the Court has given, at the
plaintiff’s expense, notice to all persons so interested in the
manner specified in sub-rule (2).

(5) Where any person suing or defending in any such suit does
not proceed with due diligence in the suit or defence, the Court
may substitute in his place any other person having the same
interest in the suit.

(6) A decree passed in a suit under this rule shall be binding on
all persons on whose behalf, or for whose benefit, the suit is
instituted, or defended, as the case may be.

Explanation. —For the purpose of determining whether the
persons who sue or are sued, or defend, have the same interest in
one suit, it is not necessary to establish that such persons have
the same cause of action as the persons on whom behalf, or for
whose benefit, they sue or are sued, or defend the suit, as the
case may be.]”

In the Plaint in Para 53 it is stated as under:

“53) There are numerous persons like the plaintiffs who have same
interest in the subject matter of the suit as stated above. It is not
possible to impleade all the said persons as parties to this suit. Hence
the plaintiffs are seeking permission under Order 1 Rule 8 of CPC to
permit the plaintiffs to institute this suit in their individual capacity as
well as representing the members having the same interest in the
subject matter of the suit.”

The requirement under the above said provision is that

(a) One or more of such persons may with the permission of the court

sue for the benefit of all persons interested.
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In the subject case all the 4 Plaintiffs jointly requested the court in an
application dated 1* day of September 2015 to allow them to represent
all persons so interested. The Hon’ble Court could have allowed one
or all of them to do so. The relevant para is para 8 of the Affidavit of
Mr. T. O. Joseph, Plaintiff No. 2 which is as under:

8. There are numerous persons like the plaintiffs who
have same interest in the subject matter of the suit as
stated above. It is not possible to impleade all the said
persons as parties to this suit. Hence the plaintiffs are
seeking permission under Order 1 Rule 8 of CPC to
permit the plaintiffs to institute this suit in their
individual capacity as well as representing the members
having the same interest in the subject matter of the suit.

The Hon’ble Court in its wisdom decided to allow the 1* Plaintiff to do
so. All what was required was to give an advertisement in the
newspaper which was admittedly done. This is purely a technical

requirement.

2.15.2 (b)What is required under the rule “Numerous persons having the
same interest”. Numerous persons should have the same interest.

What is the same interest?

Those who are members in a Community for about 1700 years are
expelled from the Catholic Church not for violating any rules and
regulations of the Catholic Church but for violating the alleged
imagined rules of some of the socalled protectors of Knanaya
Community insisting that every member in the community should keep
the blood line of Mesopotamia of the year A.D. 345 and not to mix with
the blood of other Indian Citizens. The Plaintiffs No. 2 and 3 are
expelled from the Defendant No. 2 for this ground. Plaintiff No.1 is a
duly registered entity under the Societies Registration Act representing
people of similar interest. The aims and objections of the Plaintiff No.1

are stated in Para 5 of the Plaint which are as under:

cc5)

a) To bring back those members of Defendant No.2 whose
membership were terminated by the Diocese for marrying a
catholic from outside the Kottayam Diocese.
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2.15.3

2.16

b) To stop the practice followed by the Defendant No. 1 and 2
in expelling members for marrying Catholics from other
Catholic Dioceses.

¢) To build up a non-discriminatory and loving society in the
Kottayam Diocese.

d) To adopt programmes and actions to change the Defendant
No.2 from a caste-based one and to reform it in the journey
towards the salvation of souls.

e) Denounce endogamy and to see that the Defendant No.2
follow Canon law and the liturgy of the Syro-Malabar Church
without any caste discrimination.”

Plaintiff No.4 is admittedly an existing member of the Defendant No.2.
As a member he is affected. He wants to end this injustice done to him,
to his relatives and friends in his Diocese. Even he may be expelled in
the event any unfortunate event happens in his family and if he wants to

marry again.

Admittedly there is another social problem in the Defendant No.2 in as
much as there are hundreds of members above the age of 35 years who
are not able to get brides from the community. They remain unmarried
for the fear of getting expelled from the Church in the event of marrying
any Catholic outside the community. Hundreds of members are being
shunted out from the Church for marrying a partner from among
Catholics outside the Community. Pleadings in Para 19 of the Plaint in
this regard is acknowledged in Para 33 of W.S. Therefore the

requirement of “same interest” is fully satisfied.

In the case of Puttamma and Ors. Vs Nanjundaiah and Ors, Writ
Petition No. 31334 of 2011(GM-CPC), (reported in Manupatra) High
Court of Karnataka quoting Supreme Court Judgments has explained the

law in paragraph 5 to8 which is as under:

“5. The Apex Court, while, considering the scope of Order I,
Rule 8 of CPC in the case of The Chairman, Tamil Nadu
Housing Board, Madras vs T.N. Ganapathyreported in AIR
1990 SC 642 S has held  as under:

"7 e The provisions of Order I Rule 8 of CPC have been
included in the Code in the public interest so as to avoid
multiplicity of litigation. The condition necessary for
application of the provisions is that the persons on whose
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behalf the suit is being brought must have the same interest.
In other words, either the interest must be common or they
must have a common grievance which they seek to get
redressed. In  KodiaGoundar Vs. VelandiGoundar,
MANU/TN/0139/1955: ILR (1955) Mad 335: (AIR 1955
Mad. 281), a Full Bench of the Madras High Court observed
that on the plain language of Order 1, Rule 8, the principal
requirement to bring a suit within that Rule is the sameness
of interest of the numerous persons on whose behalf or for
whose benefit the suit is instituted. The Court, while
considering whether leave under the Rule should be granted
or not, should examine whether there is sufficient community
of interest to justify the adoption of the procedure provided
under the Rule. The object for which this provision is enacted
is really to facilitate the decision of questions, in which a
large number of persons are interested, without recourse to
the ordinary procedure. The provision must, therefore,
receive an interpretation which will subserve the object for
its enactment. There are no words in the Rule to limit its
scope to any particular category of suits or to exclude a suit
in regard to a claim for money or for injunction as the
present one."

6. The provisions of Order I Rule 8 of CPC have been
included in the Code in the interest of the public, to avoid
multiplicity of litigation. The condition necessary for
application of the provision is that the persons on whose
behalf, the suit is being brought must have the common
interest. In other words, either the interest must be common
or grievance which they seek to get redressed must be
cOmmon.

7. Earlier there was some doubt about the Rule covering a
case where individual persons having individual interest
fighting the case separately. Therefore, an explanation was
introduced by the Code of Civil Procedure (Amendment) Act,
1976. The Object and Reasons for the Amendment were
stated as under.

"Rule 8 of Order I CPC deals with representative suits.
Under this rule, where there are numerous persons having
the same interest in one suit, one or more of them may, with
the permission of the Court, sue or be sued, on behalf of all
of them. The rule has created a doubt as to whether the party
representing others should have the same cause of action as
the persons represented by him. The rule is being substituted
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by a new rule and an explanation is being added to clarify
that such persons need not have the same cause of action.”

The explanation reads as under.-

“Explanation.- For the purpose of determining whether the
persons who sue or are sued, or defend, have the same
interest in one suit, it is not necessary to establish that such
persons have the same cause of action as the persons on
whose behalf, or for whose benefit, they sue or are sued, or
defend the suit, as the case may be.

Therefore, there is no doubt the persons who may be
represented in a suit under Order I Rule 8 of CPC need not
have the same cause of action.

8. The Apex Court in the case of Akhil Bharatiya Soshit
Karamchari Sangh (Railway) represented by its Assistant
General Secretary on behalf of the Association etc. v. Union
of India & Others reported in AIR 1981 SC 298 dealing with
the cause of action under the Indian Jurisprudence has held
at para 63 as under:

"63. XXXXXX.. Our current processual jurisprudence is
not of individualistic Anglo- Indian mould. It is broad-
based and people- oriented and envisions access to justice
through ‘class actions', ‘public interest litigation’, and
‘representative proceedings'. Indeed, little Indians in large
numbers seeking remedies in courts through collective
proceedings, instead of being driven to an expensive
plurality of litigations, is an affirmation of participative
justice in our democracy. We have no hesitation in holding
that the narrow concept of ‘cause of action' and "person
aggrieved' and individual litigation is becoming obsolescent
in some jurisdictions."

2.17  In the case of Kaira District Co-op. Milk Producers Union Ltd. and

another v. Kishore Shantilal Shah, A.I.LR. 1983 Bombay 66, High Court
of Bombay in paragraph 7 held as under,

“7.  The plaintiff has contended that he too was deceived
because of the misrepresentation made by the defendants
together with other persons of the Jain community.
Therefore if there is a cause of action for filing the
present suit, then his interest in the litigation is common

29



with other members of the community and hence it could
safely be said that in the present case the controversy
involved is of common interest for the persons to whom
the plaintiff seeks to represent. This is also clear from the
letters produced by the plaintiff. In this view of the matter
it cannot be said that the jurisdiction vested in the trial
court to grant permission under Order I Rule 8 of the
Code of Civil Procedure was either exercised illegally or
with material irregularity which has resulted in the
miscarriage of justice, so as to call for an interference in
a revisional jurisdiction of this court under Section 115 of
the Code of Civil Procedure.”

2.18 In the case of Awadesh Ozha and Others v. RamchandraMourya and
Others, Second Appeal No.104 of 2006, D/31-07-2009, reported in
....High Court of Madhya Pradesh in paragraph 9 and 10 held as under,

“9.50 far argument of the appellants' counsel that
respondent No. [/plaintiff has neither any locus
standi to file the suit nor the same was filed in
accordance with the provision of O. I, R. 8 of C. P.
C. is concerned, as per concurrent findings of the
Courts below the respondent No. 1/plaintiff has been
held to be one of the devotees of such Tomb and in
such premises, if his religious sentiments or
emotions are hurt by the act of the appellants then
being an affected person the respondent No. I had a
right, on his own behalf and also in the interest of
other devotees to file the representative suit under
the aforesaid provisions.

10.So far compliance of O. I, R. 8 of C. P. C. is
concerned, it is apparent that after filing the suit an
application under O. I, R. 8, C. P. C. was filed by
respondent No. 1, the same was allowed vide order
dated 3-5-2000 and he was permitted to prosecute
the suit under the representative capacity.”

2.19  In the case of Amarjit Singh and others vs Darshan Singh Mahoon and

others, AIR 1979 Punjab and Haryana 208, the High Court of Punjab and

Haryana in paragraph 2 held as under:
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2.20

2.21

“2. The learned counsel for the petitioners has
challenged the validity of the impugned order on the
ground that unless the persons sought to be represented
are ascertainable and a list of those persons is filed by
the plaintiffs, it is not possible to comply with the
provisions of sub-clause (2) O. 1, R. 8 of the Civil P. C.
and, therefore, no permission could be granted under
the said order. The argument is wholly misconceived.
Sub-clause (2) does not require that a list of the persons
sought to be represented has to be filed or that a notice
has to be served personally on each person. When a suit
is sought to be filed on behalf of a class or sect of
certain faith, it is impossible to file such list and the
notice envisaged in sub-clause (2) has to be served by
citation or proclamation”.

A contention was raised in the W.S that the 2nd Plaintiff has no
individual right for instituting the Suit of this nature (para 5). No ground
for such an averment is mentioned in the Written Statement. Assuming
without admitting that such a false contention is right, then also it can be
seen that no such contention is raised against other Defendants 3 and 4.
Under O1 18 if any one of the Plaintiffs have a cause of action that is
enough to invoke O1 r8§ CPC. Now coming to the individual right of
Plaintiff No.2 it has came in evidence that before the marriage he was a
member of the Defendant No.2 (Exhibit A-1). As he was marrying from
outside the community he was compelled to go out from the Defendant
No.2. As the decision of the Defendant No.2 to not to allow the members
marrying from outside the Defendant No.2 to continue as member his
individual right is to get restoration of his membership in the Defendant
No. 2 and the same is a civil right violation and the same cause of action
is available for thousands of members and former members in the

Defendant No. 2 having the same interest.

The relevant extracts of the Cross Examination of PW1, Mr. Joseph is as

under:

QUIH0 1ol B0 6)5ISIHNIME @ONUDHIVON 1210010 (N 6BRUBHE)
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2.22  Further what is required under O1 r8 is a dispute of civil nature only.
Therefore the Plaintiff No.2’s individual right is violated as in the case of

Plaintiff No.3 and he has every right to file the Suit.

2.23  Itis the settled law that “where there is a right there is a remedy”

It is the settled law that whenever there is an unfair dealing, it is the duty
of the Court to evolve necessary mechanism to bring out Justice between

the parties.
2.24  Issue No.2 and 3
2) Is not the Suit properly instituted?

3) Is not the Suit bad on joinder of parties?
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2.25

2.25.1

2.25.2

No such objections have been taken by the Defendants in their Written

Statement.

Other objections of the Defendants in the W. S.

Contention of the Defendants - Notice to Defendant No. 5 and 6
cannot be served through Apostolic Nuncio. No Suit can be instituted

against foreign rulers. (Para 3 of W.S.)

The contention of the Defendants that the Defendant No. 5 & 6 cannot
be served through Apostolic Nuncio is baseless. It is the Defendant No.
5 and 6 who can raise such an objection. The Defendant No. 5 and 6 are
the superior authority of the Defendant No. 1and 2and they did not come
forward with any such objection and this Hon’ble Court was pleased to
declare Defendant 5 and 6 as ex-party many years back. No application
filed by the Defendant No. 5 and 6 to set aside the Ex-party order against
them before the Hon’ble Court.

Without prejudice to the aforesaid submission it is submitted that the
Defendant 5 and 6 are not any foreign ruler or ambassador. They are the
religious superior authority of Defendant No. 1 and 2. The Pope and
Nuncio are not made Defendants by the Plaintiffs. Even the Pope is the
head of the Catholic Church and that in that capacity only the Defendant
No. 1 and 2 consider him as the father of the Church and not as the head
of Vatican State. The relevant portion of the Cross Examination of

DW1, Fr. Jay Stephen is as under:
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2.253

2.26

2.26.1
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Therefore this objection of the Defendant is liable to be rejected.

Contention of the Defendants- Plaintiff No.1 has no right for
instituting a Suit against the Defendants for enforcing an individual

right. Only a citizen can enforce individual rights

This objection is already dealt in para 2.12 to 2.22 pages 24-32 above. It
is further submitted that under the provisions of the Travancore Cochin
Literary, Scientific and Charitable Societies Registration Act, 1955 an

institution registered under the said Act can sue and be sued in that
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2.26.2

2.26.3

2.26.4

2.26.5

name. Further the Plaintiff has produced the by- law of Plaintiff No. 1
which is approved by the District Registrar. The By — law of the Plaintiff
No. 1 is Exhibited as A-6. Under the by-law it is the right of the
executive committee of KCNS to file case for and on behalf of the

organization. The relevant provision is as under:

11, af)&s 15100 HING1QOS @O HHIU00

11(c) (MVoRISMWNS ML} 468BU3LNBNUMNE] G (M)
B)BHISIHNMD 1Mo AUIUN6BRS M8 U1 Gal@)M®@ 1Mo
M1BCRUY 156

Such a power was conferred on the president or the secretary of the
organization by the resolution passed by the executive committee which
is marked as exhibit A-7. The receipt issued by the District Registrar is
exhibited as A-8. Therefore the Plaintiff No. 1 has every right to
represent its members and has a legal status independent of its members.
The Plaintiff No.1 is constituted for realizing its aims and objectives
which is the subject matter of the Suit. The aims and objectives of the
Plaintiff No. 1 are mentioned in para 5 of the Plaint which is elicited in

para 2.15.2 above.

The same is not specifically denied in the WS by the Defendant.

From the submissions made above it is established beyond any doubt
that the Plaintiff No. 1 is entitled to file the Suit against the Defendants
independently as a legal person for enforcing individual rights of its

members.

Without prejudice to the aforesaid submission even assuming for a
moment without admitting that the Plaintiff No. 1 cannot file a Suit for
enforcing an individual right, the Plaintiffs No. 2, 3 and 4 have their
individual rights and relief can be granted on the basis of the individual

right of any of the Plaintiffs No. 2, 3 or 4.

It is further submitted that the right of Plaintiffs No. 3 and 4 to file the
Suit is nowhere objected or denied by the Defendants on any ground in
their Written Statement. When there is no objection by the Defendants

on the right of the Plaintiff Nos. 3 and 4 to file the Suit the same is
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2.26.6

enough for dismissing this objection and awarding the relief sought in

the Plaint.

Subject to what is submitted above, it is submitted that the remedy under
order 1 rule 8 Suit is considered in a totally different peresptive. What
can be claimed in a Representative Suit is a relief which can be claimed
by “numerous persons having the same interest”. As submitted in para
2.12 to 2.32 above when this requirement is satisfied, the relief in the Suit
is liable to be granted. In the Suit instituted itself in para 53 stated about
this fact which is reproduced in para 2.14 (page 25) above.

2.27 Contention of the Defendants - the Plaintiff No. 1 is defunct (para 5 )

2.27.1

2.27.2

2273

2.28

This objection of the Defendants is baseless. The Plaintiff has produced
Exhibit A-8 establishing beyond doubt that the Plaintiff Number 1 is
functioning and submitting annual reports and other documents before

the District Registrar in every year.

The minimum number of members required for registration is 25. The

Plaintiff No. 1 has hundreds of members in it.

Even the Defendant No. 1 and 2 have produced Plaintiff’s Annual Report
and other documents and have filed them before the Registrar as Exhibit

B-18).

Contention of the Defendants - Plaintiffs are not members of the

Defendant No. 2, Arch Diocese

The Plaintiff No. 1 represents both members and former members of the
Defendant No. 2 against which the reliefs are sought. There is no legal
requirement that the present members alone can file Suit against
Defendants. Required pleadings are made in the Plaint for the cause of
the action of the former members who are compelled to go out from the
Defendant No.2. Admittedly, Plaintiff No. 4 is still a member of the
Defendant No. 2 (Exhibit A-5). The Plaintiff No. 2 (Exhibit A-1 and A-2)
and 3 (Exhibit A-3 and A-4) are former members and Plaintiff No. 1
represents the current and past members of Defendant No. 2 to file the
Suit against the Defendants (Exhibit A-6, A-7 and A-8). The Suit is filed

not against Defendant Nos. 1 and 2 alone but also against 3 to 6.
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2.29

2.30

2.30.1

Contention of the Defendants - Defendant No. 1 and 2 are protected
under Article 25 of the Constitution for practicing Endogamy and
expelling members from Church if the members violate the practice

(Para 3 of W.S).

Plaintiffs submit that the Defendants have no right to get protection under
fundamental rights guaranted under Article 25 of the Constitution of
India which is available for professing, practicing and propagating
religion. It is the own case of the Defendants that they are not any
religion but is only an “ethnic community” and there is no question of
professing, practicing and propagating religion in the issues involved in
the case. The Article 25 will come to the protection of the Plaintiffs as
religious freedom of getting married in the Catholic Church under the
laws of the Church is denied to them by the Defendant No.1 and 2. The
Constitution is for protecting the “oppressed” and not the oppressor”.
Further the Article 25 is subject to morality and other provisions of
fundamental rights. The action of the Defendants in expelling the
members in the name of Endogamy is in violation of morality. Further
Article 25 is subject to other provisions of fundamental rights for which
the Plaintiffs alone are entitled as these provisions are available only for
the citizens of the Nation. What the Defendant No. 2 is trying to enforce
is the advice given by one Kasolica in Mesopotomia in the year AD 345
to not to marry any Indian and to keep the blood purity they had from
Messpotomia in the year AD 345. The Constitution of India does not
allow enforcement of this barbarian practice of the Defendant No.1 and 2

on the alleged advice of Catholica given in the year AD 345.

Kindly also see submissions under para 5 (Page 113-128) below:

Defendants’ contention - Spiritual and religious matters are outside

the scope of a Civil Suit.

The Plaintiffs Suit is for allowing them to continue in their parishes
alongwith their family in the Defendant No. 2 and get their marriages
done according to the religious rites and practices of the Catholic Church

which is denied by the Defendant No. 1 and 2.
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2.30.2

2.30.3

The defence stated in the W. S. are not concerning spiritual or religious
matters. At the most they are alleged to be the community rule. The
spiritual and religious rights of the Plaintiffs are denied to them by the
Defendant No. 1 and 2 on the false contention that the Plaintiffs are
violating the rules of the ethnic community named “Knanaya
Community”. The allegation is that the community rules are violated
and not that the Church laws or rules are violated by the Plaintiffs.
Therefore the alleged violation of a community law is not within the
scope of spiritual or religious matters but arising from the issue of
qualification of members in the Church. The submissions made in para

2.10 above may be treated as arguments under this head also.

In the Written Statement the Defendants have made the following

admission:

25....cceeeee....drch  Diocese of Kottayam is an
archdiocese under the Syro Malabar Church. The
prayers, beliefs, worships, sacraments, liturgy, pastoral
care and all spiritual activities in the Arch Diocese of
Kottayam and the other dioceses of the Syro Malabar
Church are one and the same. The only difference
between a Syro Malabar diocese/ archdiocese and the
Arch  Diocese of Kottayam is that the Arch Diocese of
Kottayam is only for Knananites.

The relevant Cross Examination of DW1, Fr. Jay Stephen is as under:
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3.1

3.2
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The relevant Cross Examination of PW1, Mr. Joseph is as under:
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The Suit may be decreed, as the practice of Endogamy in
Defendant No.2 is in violation of the Law of the Catholic
Church.

The submission of the Plaintiffs is that they are / were the members of the
Defendant No.2 in its different parishes. They were not allowed to
continue as the members in the Parishes of the Defendant No.2, when
they decided to marry Catholics outside the community. This is in clear
violation of the law of the Church applicable to the Defendant No. 1 and
2. It 1s submitted that if this submission is established, the Plaintiffs are

entitled to get the reliefs claimed in the Suit.

Now the issue is what is the law governing the Defendant No.2 in the

Catholic Church regarding membership and marriage?

The following facts are admitted by the Defendants in the Written

Statement or during cross examination.

a) The Defendant No.2 is a Diocese which is one of the many Dioceses
of Syro Malabar Church and is fully governed and controlled by the
Synod of the Bishops of the Syro Malabar Arch Episcopal Church
(Defendant No.4). There is no separate or additional law applicable to
Defendant No.2 in the Catholic Church.

b) Syro Malabar Church is one of the 23 “Sui irius” Churches under
Catholic Church headed by the Pope. Pope is the Supreme Authority

of all Catholics all over the world. Pope is administering the Catholic
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3.4

Church through Roman Curia, an administrative set up under him.
Defendant No. 5 “Congregation for the oriental Churches” is the
Supervisory authority from the Roman Curia for all the 22 Sui Irius
oriental Churches

c) All Catholics are governed by Canon Law, which is like the

Constitution of a Country.

The Canon law applicable for Latin Catholics, who account for atleast
90% of the Catholics, is the Code of Canon Law of Latin Church
(C.1.C) (Exhibit B-11).

The Canon law applicable for the Oriental Churches including Syro
Malabar Church is CCEO (Exhibit A-9)

d) All the Dioceses of the Syro Malabar Church are governed by the

same law in CCEOQ.

e) The practice of Endogamy and the concept of expulsion of members
marrying from outside the community is not supported either under
Divine Law or under Canon Law.

f) It is the supreme faith of all Catholics that the Church is established by
Jesus Christ.

g) What all are Divine Law? Which are its primary sources?

Catholics consider that man made laws are not Divine Law. And
hence, the following can be considered as Divine Law:
I) Gospel and letters of the Apostles which are collectively called
New Testament

IT) Articles of faith of the Catholic Church

h) The Defendants have filed Bible as Exhibit B-5 before the Hon’ble
Court which contains both New Testament and Old Testament. It is
admitted in the Written Statement and during cross examination that
Old Testament is only a secondary source of Canon law and the
primary source is the New Testament.

1) The essence of Jesus’ teachings is - love God and love your neighbor.

The practice of Endogamy is in violation of the New Testament

which is the most important Divine Law of the Catholic Church.
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34.1

342

The Plaintiff submits that the most important law in the Catholic Church

for the Sacraments including marriage established by Jesus Christ is the

discourses contained in the New Testament.

This principle is explained in para 25 of the Plaint which is as under:

25) That all laws of the Catholic Church concerning the
Holy Sacraments or otherwise are subject to divine law i.e.
teaching of the Jesus Christ and the Acts of the Apostles. In
other words, the Bible is the Supreme law called the Divine
Law for the Catholic Church. The Divine Law take
precedence over the Canon law. The practice of Endogamy
and expulsion of members from Defendant No.2 is in gross
violation of the Divine Law. It is also in violation of
Catholic teachings and Christian solidarity. The following
verses from the Holy Bible are relevant in this regard:

You hypocrites! How right Isaiah was when he prophesied
about you!

These people, says God, honour me with their words, but

their heart is really far away from me.

It is no use for them to worship me, because they teach
man-made rules as though they were my laws! Mathew
15(7, 9)

Jesus answered, “Haven't you read the scripture that says
that in the beginning the Creator made people male and
female.

And God said, “For this reason a man will leave his
father and mother and unite with his wife, and the two will

become one".

So they are no longer two, but one, Man must not
separate then, what God has joined together. Matthew
19(4-6)

Everyone whom my Father gives me will come to me. [
will never turn away anyone who comes to me, because |
have come down from heaven to do not my own will but
the will of him who sent me.

And it is the will of him who sent me that I should not lose
any of all those he has given me, but that I should raise
them all to life on the last day.

41



343

For what my father wants is that all who see the Son and
believe in him should have eternal life. And I will raise
them to life on the last day. John 6 (37-40)

And now I give you a new commandment: love one
another. As I have loved you, so you must love one

another.

If you have love for one another, then everyone will know
that you are my disciples.” John 13 (34, 35)

1 pray that they may all be one. Father! May they be in us,
just as you are in me and I am in you. May they be one, so
that the world will believe that you sent me,

1 gave them the same glory you gave me, so that they may

be one, just as you and I are one.

I in them and you in me, so that they may be completely
one, in order that the world may know that you sent me
and that you love them as you love me. John 17 (21-23)

So there is no difference between Jews and Gentiles,
between slaves and free men, between men and women,
you are all one in union with Christ Jesus. Paul’s letter
to the Galatians 3 (28)

As a result, there is no longer any distinction between
Gentiles and Jews, circumcised and uncircumcised,
barbarians, savages, slaves, and free men, but Christ is
all, Christ is in all

Be tolerant with one another and forgive one another

whenever any of you has a complaint against someone

else. You must forgive one another just as the Lord has

forgiven you. Paul’s letter to the Colossians 3 (11, 13)
A perusal of the above verses from the Bible reveals that the illegal and
unchristian policy of termination of membership perpetuated by the

Defendant No. 1 and 2 is in clear violation of the Divine Law of the

Catholic Church.

In the Written Statement no denial was done to this averment of the
Plaintiff. The only vague reply given is that the Biblical references given
have no relevance to the issue involved in the Suit. Such a contention is
incorrect. All the Catholics are governed by the Biblical references and

are bound to follow the teachings of Jesus Christ. The other averments in
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the Written Statement have nothing to do with the Divine Law.
Therefore the Defendants have not denied the fact that the practice of
Endogamy is contrary to the Divine Law and without looking into any
other argument, the Hon’ble Court can come to an irresistible conclusion
that the practice of Endogamy perpetuated by Defendant Nos. 1 &2 is
contrary to the Divine Law of Catholic Church and therefore the

Plaintiffs are entitled to get the reliefs claimed in the Suit.

The relevant cross examination of DW1, Fr. Jay Stephen is as under:
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The Defendants have quoted two verses from the Letters of the Apostles
in para 30 of W.S. They are not from Gospel. However, they are also part

of New Testament.
1. Peter 2(9) (Page 233 Exhibit B-5)

2(9) But you are a chosen race, a royal priesthood, a holy
nation, God’s own people, in order that you may proclaim
the mighty acts of him who called you out of darkness into

his marvelous light
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ROMANS 9.30 (Page 159 of Exhibit B-5)

(3) For I could wish that I myself were accursed and
cut off from Christ for the sake of my own people, my
kindred according to the flesh.

(4) They are Israelites, and to them belong the

adoption, the glory, the covenants, the giving of the
law, the worship, and the promises;

(5) to them belong the patriarchs, and from them,
according to the flesh, comes the Messiah, who is over
all, God blessed forever, Amen.

A perusal of these verses would reveal that it is not supportive of the cruel
practice of Endogamy. On the other hand, the same St. Paul, in Titus 3-9

criticises genealogy:

“3(9) But avoid stupid controversies, genealogies, dissensions, and

quarrels about the law, for they are unprofitable and worthless.”

St. Paul has also stated in Corinthians 13 (1-7) (Page 175 of B-5)

The Gift of Love

“13 (1) If I speak in the tongues of mortals and of angels,
but do not have love, I am a noisy gong or a clanging symbal.

(2) And if I have prophetic powers, and understand all
mysteries and all knowledge, and if I have all faith, so as to
remove mountains, but do not have love, I am nothing.

(3) If I give away all my possessions, and if I hand over my
body so that I may boast, but do not have love, I gain
nothing.

(4) Love is patient: love is kind; love is not envious or
boastful or arrogant or rude.

(5) It is not irritable or resentful;

(6) It does not rejoice in wrong doing, but rejoices in the
truth.

(7) 1t bears all things, believes all things, hopes all things,
endures all things.”
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Further Gospel quotations
In the Gospel of Mathew Chapter 5(1-12) Page 4 of B-5

5 (1) When Jesus saw the crowds, he went up the mountain,
and after he sat down, his disciples came to him.

(2) Then he began to speak, and taught them, saying:

(3) “Blessed are the poor in spirit, for there is the kingdom of

heaven
(4) “Blessed are those who mourn, for they will be comforted.
(5) “Blessed are the meek, for they will inherit the earth

(6) “Blessed are those who hunger and thirst for righteousness,

for they will be filled
(7) “Blessed are the merciful, for they will receive mercy
(8) “Blessed are the pure in heart, for they will see God.

(9) “Blessed are the peacemakers, for they will be called
children of God

(10) “Blessed are those who are persecuted for righteousness”
sake, for there is the kingdom of heaven.

(11) “Blessed are you when people revile you and persecute
you and utter all kinds of evil against you falsely “on my
account.

(12) Rejoice and be glad, for your reward is great in heaven,
for in the same way they persecuted the prophets who were
before you.

In the Gospel, Mathew Chapter 22 (37-40), the Greatest
Commandment has been stated thus: (Page 25 of B-5)

22 (37) He said to him, *“ You shall love the Lord your God
with all your heart, and with all your soul, and with all your
mind.’

(38) This is the greatest and first commandment.

(39) And a second is like it: You shall love your neighbor as
yourself:

(40) On these two commandments hang all the law and the
prophets.
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3.4.6

3.4.7

3.4.8

Defendants quoting from Old Testament

Defendants made a few quotations from the Old Testament in para 30 of
the Written Statement to content that in the Old Testament (which

admittedly is a Secondary Source) there was a practice of Endogamy.

In para 30 of the Written Statement, the Defendants have quoted from
Ezra and Nehemiah to content that in the Old Testament times, Jews
practiced Endogamy. It is contented by the Defendants that since it is
part of Old Testament (which admittedly is a Secondary Source of

law), they are justified in the practice of Endogamy now.

The Plaintiffs submit that such a contention is not only incorrect but

the same has no relevance in the subject case also. The reasons are:

(a) It is the admission of the Defendants in the Written Statement and
Affidavit of Evidence that Old Testament is only a secondary
source. The primary source of Church law is the New Testament.

(b) The Defendants are under a mistaken impression that Ezra and
Nehemiah were prophets. However they are not prophets. Kindly
see para 6.1.5 below.

(c) The Old Testament period was 2000-4000 years before, where the
social customs were totally different. The happenings in Old
Testament can be interpreted as judicial law or spiritual law.
Judicial law was given to the people for regulating their society at
that time period, but the spiritual law was given as the religious
law. What was quoted in the Written Statement was judicial law
and not spiritual law.

(d) The activities alleged to have been done by Ezra and Nehemiah
are reprehensible in today’s standard even if those incidents may
be justified during that period. The same cannot be implemented
in the modern society and they are barbarian practices in today’s

standards.

The relevant Cross Examinationof DW 1, Fr. Jay Stephen is as under:
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alemloao  TVRIMIVACMINNG Secondary Source @RYGEMO?
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Source 0936;31(686)Hsgm@osrﬁ. alemlao Secondary Source
@RYEM. GAIOO Qlel Secondary Source @o ©6 0?7 QLB GO6M
U3, aloMesBUd Tradition ag)amlIW)

Primary Source ag)amoem? eeenlenilud aloMesBud, TVEI GM®O
BOHMO0)OS alOMEBBUY, GOOAM GRIO af)IMIQUWIEM.
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MG }0d510100 aldlwemlenan® Secondary Source ®o @RYEM.
TMVEOMIVAEEBUE  af)dAMIOHHWIEM?  LI0GIA8  &HOEMOMd G,
$300lQMM@  HOCMOMB  GRID, 218a] MlVRo, 06O qUE
HUWBHNBB al@5leeRI3 GRID af)aTlaIoem. o@Qalo aleilw
21@a] MR oF@IEM? GHOGMIM CEID @RYEM. aBQalo Aleilw
Moo WOl GRID @M af)ad aloIMM)? Wleeaind
GRIO @M QIEN® af) alOWlo.
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oM af)M)o @ROMO0 @HIOYEEBUE MSo{lEINGHEMHRIN)DOGEMO
@R633 al0W)MNM? al9VMIVAOMIT AlOW)AN &HO0Y68B3U3 LR
mleooulajlslel ag)@sled Galo9io @MAIBMIWMRIEM).
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GIOM AlOWIAN) alPVMIVAOMINAI B0) HO0LANo TV MIGOD
Wlajlglel. $006mMo @R eeMIMIlSlHad GOWMEM af)aM? al$
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ern ern 6V QY

allaidlaflsy . aledH a}®1Q MOACMIG3 SHHlHHEMo af)am
@®1206mM AllaIGl2flG1enM®@. @R@I6M 1IN alO6I ).
a)(MVOW)0, HMAOALOW0 (Al alHMOOLIWIO)IM)? (alQldal
S MOOI6IM af)aIMI6M MO AM 1210686 VIBlE) M ©.
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3.4.9

67

af)(MOWOS af)MBEWOINA] MIBGZUAMYTVA]2] 1500 8080 al)®)
oHMOA@ @PAIOIOS BIOIMICOWI0  )SIHEBWIo  DGaldhH]
Goo 1 QIIM). HAN)o @REBBHM 62IQEMEOAINICEMO @B
alO@)IMN®?  @REBOM  HalQEMOAAN  EMIM  aloW)aNIEL.
afloam  ag@slqunom@@lenear  @pEBWIOs  @oanlaaildlod
@R633 af)(MUOVW GHOS B21VMIAIENMND®? al®VMIVACHIGI
a)MBEWINAIOW VGBS H21QYAIMSBS  HOBAIAILIMEIV)
EBBUW O  af)aM B0eMIHN)AUOMOIEIN @R alO60I ).

The Plaintiffs can quote similar incidents from the Old Testament. In
the Cross Examination of DW2 Mr. Stephen George the following are

important:

31

@)  QIOIOAVEBUS  aBOGLIONIEM? c®omiloomlead
a0 MOLIDo @RELYOWO 12 MA@ 13 AUNOWIVS QUID
6BBU3 B MOIMOIVENIDOS Al BHOMIT3 (AlGD® {0 af)SIOM)
alo@)am).  @® MOM  aldQall®ISHMOO)NS  GULI(®
OI@BIM) @oam M1 BIOMW BIOLPW &HO  OM)d: af)aMd
em. QflaIa0TAQO  QAIWIAIEMI0)0  al)BQall®IBH@O0)0S
@MRMIG @216 ©e@®HASIENMM®. AQ)88 DSRS0
@REEBOMWEAL.
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®0®:&E1Ga |03 9RLELD) alP® TVAOBIOMG BONVAGEI? @Y.
alPQMIQOMIG o0qY &  lom ailanado &FlEe)aNo) VoW
6MAGEI? @R® af)Mlee Mluaiwdlel RO §6aIB1H:006M alo
CQ . al®® MIVAOIGE CRIOWIOM al)(@1D0Q @EEBS)HS
adl@oail 230 OB0S)OM) AVWSEH] &S V0Wla]) al)(@MOIOO
(alarvailajleal?
D@3 |0 A MV@OHOMIG  @RELIOWo 19 AUBYEEBUY  31-38
QAUO.
(This question was objected by the Counsel for the Defendants. The

objection was overruled by the Court)
Genesis 19 (31-38) on Page 16 of B-5is as under:

“(31) the firstborn said to the younger, “Our father is old, and there
is not a man on earth to come in to us after the manner of all the

world.
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3.4.10

3.5

3.5.1

32. Come, let us make our father drink wine, and we will lie with

him, so that we may preserve offspring through our father.

33.  So they made their father drink wine that night; and the first
born went in, and lay with her father, he did not know when she lay

down or when she rose.

34 On the next day, the firstborn said to the younger, “Look, I lay
last night with my father, let us make him drink wine tonight also;
then you go in and like with him, so that we may preserve offspring

through our father.

35. So they made their father drink wine that night also, and the
younger rose, and lay with him,; and he did not know when she lay

down or when she rose.
36. Thus both the daughters of Lot became pregnant by their father.

37. The firstborn bore a son, and named him Mo ab; he is the

ancestor of the Mo’ ab Ites to this day.

38. The younger also bore a son and named him Ben — am ’'ml; he is

the ancestor of the Am ’mon-lItes to this day.”

33
ale@mlaane aUE  alCloflemyam). m:He @l ag)am)
GOOMM)AMN HIDYEBBU MENUE DUIOHNI ) Galddh)aN). MENUY
af)IMIGZUTIBNMN D HCOMOLIHHO TVRBWIGEMO GHISWo B)al
@QIGEMI? HCOMILIHHNI TVEW)o GHISWo 0)al®W)o af)Lld
6V
Ql0)o @REBHM @HANWIEM.

Even DW1, during Cross Examination accepted that the action of Ezra
and Nehemiah cannot be justified in the present day society. Therefore
the practice of Endogamy is in violation of the New Testament which

is the primary source of Church Law.

The practice of Endogamy in Defendant No.2 is contrary to the
Articles of faith of the Catholic Church.

An Article of faith of every member of the Catholic Church which is

included in their daily prayers is that they believe in one God as also that
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the Catholic Church is one, holy, apostolic and universal (Para 3 of the
Plaint). These are the essential and fundamental requirements of the
Church. If any one of these elements are lacking then Defendant No.2 is
not eligible to be called as part of the Catholic Church. If Defendant
No.2 considered it as part of Catholic Church which is “one”, it could not
have expelled any of its members for the sake of practicing Endogamy by
the Community and could not have shut the doors for other deserving
Catholics. If the Defendant Nos. 1 and 2 considered the Catholic Church
as “Holy”, they could not have done the unholy practice of Endogamy in
their Diocese which is not done in any other Dioceses in the Catholic
Church. If the Defendant Nos.1 and 2 considered the Catholic Church as
“Universal” they are bound to keep the universality of the Church and
could not have keep rigidity in its membership based on blood purity, and
treat the Diocese like a water tight compartment. If the Defendant No.1
considered himself of “Apostolic” succession, he could not have refused
to act like Apostles of Jesus, and refuse to implement Jesus’s teachings
by expelling members and denying membership to those who wish to

become a member in the Church.

The relevant Cross Examination of DW1 is as under:

97
@63 ag)eld dlairvale eniell @edaqjlenocleal? enieil @rdailend
0} . HCOMIRlend MURWINAI afLld al)GOdasl®MD}0 RO
@O0)o 20Bajoa]|Wio afeld Alairvaloe enleil @pAaqflenodleal?
moWwlaemam  dlalqvengioo  mielledaflenio. WO, G@RIV)EIo
af)amlal NIDWIENAN AVAWo & Sla].
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HOYAMN) af)MM (a0 B9IS1EEI? (a10BMA1HH00)  ~. OB aBH>
Ql)o, al@luo)eLAlo TVOBQY@]HAN0, OOWWAOClGHO0 BRYW HETHO
ellood  qeWImd  allinile)am)  af)aIMio  (alerifdallecooleal?
® . a0 af)MOT3 GYUD) WO W88 AV®IH: VoloomIeel
@AW AIBBSBIEM af)Rld HEOMILlenolo af)ameel aue ailwdimd]
HNHW)o  alClaflendH®o  H21QM®?  (ald@MOMOIGE D
21O QI0HN)HU8 Exact @il sal.
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OOUQaO0lH0 )N} alOMOT Q1nOMOV)NS GAME VB MLNJall
£96a|5l0lenaM)  af)NGEl  @RAMN0? @R |TVEMIRIMIG  qVE
MuNdaila)) af)aIMOEMAB@MO0.  HA(@IMOB @R |TVEMILIMO0)OS
oﬂcramo’loe;@ce%? @ROD. HA(@IOMW (allND HSQ @m%ﬂ«ﬁ@@oelcmo
O0C[OORI af)Llo0IGDIS)e CVUANEM MVIANEUaHe (alMVoUTla]
2OMAVIINOHQ|S)MAINO  BOGAROBTIV o)  H)B000  @OAIGHE)
MDB») ) MBBMELI?  aB@aflooeq]sloleman  Rmaileom
O®1603 @RVAIILIM (alAIBOMMEBBUE MSOIM)d:.
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@RS  al0W)AN® OJalPOWHS GRHOMBS GRYB)HBIOS @R
aldfIMo MI(@MGCR HAMIMBB) af)ANIGEMI? BOGOI HA(GIM)0
@PAOO  aB@aflajldlemyan BMAlEIOOMIONG  H00Y63BUI
GMOBN B af)IN@I6M).

0)alMVEN) alOOMBS BRYUBHHNIGOIS MV)AINGUdAHO (alTVoUT1Ee0
MB8  GPWlHo0o HA@ITIE!  af)NIEEMI  alOWIMN®?  aL)Ail
GUaHo af)Rld  (HITVMIOMIHBIESWIo  HOOIAIEM.  af)aNIMC3
OA(@IOM af@Bafla] GRIEIN ©0)nIDVEHHOM) Ao & 21QEeMo.
aBO@&IEN0 (HINV®IOM] @RI @YU CHISWo 0JIMOW
qualaila] 206220371000 M@HEMo  af)aINIAIWDIH|SOC3  AOGAND
3100 M@3H)ERO?
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206220310 M@3Hoo. Witness Added. aR@® DSQISHOIRI06M
GalBGHO © @R MSAUMHWOS MIW(Ald000 Gal@de)o. MVA(al
000 AOCAIBTTVY MTIHHYMN BRYHS GHIFWo HA(@OM 2HQI)
0 IOWIG3  GRWHHOMD  TVIWIHSIEl  af)a)  AMOMW A lOWYAN)?
H@QOEM. @RYOIEMN AIEANIBTTVO M@BBH:IAND® )N M)AVG] el
80) 0 lMVIT @RONDIB)AND. &HEOMOLlEnd VRV 630)
0loml@mlamo  26Q00) OlOMICRITHS @000  af)dIME;1EN0
Prohibition ©¢  0? &) Olowlcd mwlmmio 26Q00) OICIGCEIV 6
200008 @0@a0a]|W)OS @OM)AIdB0 GAleMo.

The relevant Cross Examination of DW2 is as under:
15

20620370 MUI1d:@la] B0) HSAUHI0WHOM @PWISIHS VAR
®aleo® GAIPO MSAIHWICRITHE A0Q0M  @RYABHHE;l0
@RWIHOOME 0?7 dUIWo GalddOM @PWIMHOD) . 60)
0al®0 OA@IM @) 0)alMV|C 2I(MAGCE! @OWIHI0MBE)?
B0) 0)al®WIB3 M@0 @RUIHIV0 HHIS)OMIF BB QB3
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29 aBOMBIEN0 0)almW]CE @WlsH00MmE 07 el
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3.6

3.6.1

The relevant Cross Examinationof PW1 Mr. Joseph are as under:

NSO MBI6)EI )2l &N 1H80QM IMIT8 HSNHW 16RIW)0
0al®@ERI0 HDMIGH]al OalEDOMMN @R I@]L66Mo .

BOIBYE)S DOMICILE @MY@ 1-2J06M) NSO HH-Q BRIV HN0
Qoo ]ceIPHN0 @RoN®Io MIUQILNRMD  af  alOEONITD
O 1WERI? 630) MHSNUdEal@ W 1@3 ®INM12J0@38 BHSNIEH00UINIHIN3
@RCAIHHUNHN0  a)M) 6B BHFISI6NS. @onilsym @00
@ODMU12J008  DSOUBI0NNIBHIWB  @OCAILHIHHI0 o)  6MIN3
C,HSIgNs. @onilsym) @001 @OAMU2o@3  EDSOUBI0ND S0
MaY6)QJSI0? @OEEREM @Y)dh)0

The practice of Endogamy is in violation of the Canon Law of the

Catholic Church

Without prejudice to what is submitted above, it is submitted that Canon

law of Catholic Church is its constitution like constitution of a Country.

This is also admitted by the Defendant witness Fr. Jay Stephen during

Cross Examination (page 74).

The Canon law which is relevant to the case can be segregated into four

parts.

(1)  Applicable general provisions of Canon Law regarding
sacraments.

(2)  The sacrament of Baptism is a gateway into the Church by
enrolement as a member.

(3)  Sacrament of Marriage

(4)  How a member can be expelled and the concerned Canon Law.

These are explained hereunder:

Applicable general provisions of Canon Law regarding

sacraments.

The relevant canon law in this regard are as under:

CAN. 14 All the Christian faithful have the right
and obligation to work so that the divine message of
salvation may more and more reach all people of all
times and of all the world.

CAN. 22 All the Christian faithful have the right to
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be free from any kind of coercion in choosing a state
in life.

CAN. 23 No one is permitted to harm
illegitimately the good reputation which another
person enjoys nor violate the right of any person to
protect his or her own privacy.

CAN. 667 Through the sacraments, which the
Church is bound to dispense in order to
communicate the mysteries of Christ under visible
signs, our Lord Jesus Christ sanctifies people by the
power of the Holy Spirit, so that they may become in
a unique way true worshipers of God the Father and
be inserted into Christ and the Church, His Body;
therefore, all the Christian faithful, but especially the
sacred ministers, are to observe diligently  the
prescripts  of the Church in the conscientious
celebration and reception of the sacraments.

CAN. 669 Since the sacraments are the same for
the entire Church and belong to the divine deposit, it
is for the supreme authority of the Church alone to
approve or define those things required for their
validity.

The relevant Cross Examination of DW1, Fr. Jay Stephen is as under:
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3.6.2

78
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5000 208 |00|VHe) B(OMBB®INEMAN®  UOGIWELI? LOA
@o6M). 2M0@a[0a|WesHndalo SIWIEMINSIalo (ICIBOTIHE)AN
CHOM(BIBWaHMI0  HOGMIM 792 @PMTVAla] CCEO @3
Mo BHBHUIBHOOD )BOU0HUBHMBB MS 683U BANYo al)®)
@00 )5162JBEH0M VIGO0 PEINIE TVRVEE @RUIIE00
adlel oM@ CoElWERI? VAIWIEM. HOEMIM 33 BRMYAVG]a]
BO0Y W6 RAOMINIlH MSAUBWIG @EN@IATIN GRAIBG:IUD
2) T af)M) aloW)IN® GOGIWERI? HIEMIM 33 VOAlIWOW]
8308ee)amlel. EXA 49 handed over to witness. He proceed and
disposed. voolwel.

The sacraments of Baptism, gateway into the Church by enrolement

as a member.

Baptised member will remain in Parish for ever.

A person admitted in the Parish of a Diocese of the Catholic Church will
remain in the Parish till his death and he is entitled to receive all the

sacraments in the same Parish.

CAN. 675 (2) Only by the actual reception of
baptism is a person made capable for the other
sacraments.

The Defendants in its Particular law of Archeparchy of Kottayam Exhibit
B-1 has stated in page 53 as under:

1 . 06293 1M
............................. 60D B)BOUD DY) dHIBINDHE 1GRIVHMNEBS BHIISNYo
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QHHUQ H6) @YUUDLNIQ OaldW1YMI6M)

Thus it is the fundamental law of the Catholic Church that the members
of the Defendant No.2 who have received baptism in a Parish have every
right to receive all other sacraments in their parish. Therefore refusing
the Sacrament of Marriage to the Plaintiffs is contrary to Canon Law and

therefore the Suit is liable to be decreed.
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Sacrament of Marriage

Some of the relevant Canons are the following:

The impediments for a valid marriage are given in two parts namely:

a) Diriment Impediments in General (Canon 790 to 799) and

b) Impediments specifically (Canon 800 -812)

None of the Canons for the Sacrament of Marriage stipulate violation of
Endogamy as an impediment. Further none of the Canons enables the
Defendants to deny the Sacrament of Marriage to those who do not

practice Endogamy.

CAN. 776 (1) By the marriage covenant, founded by the
Creator and ordered by His laws, a man and a woman by
irrevocable persohal consent establish between themselves a
partnership of the whole of life; this covenant is by its very nature
ordered to the good of the spouses and to the procreation and
education of children.

(2) By Christ's institution, a valid marriage between baptized
persons is by that very fact a sacrament in which the spouses are
united by God after the pattern of Christ's indefectible union with the
Church, and are, as it were, consecrated and strengthened by
sacramental grace.
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(3) The essential properties of marriage are unity and indissolubility,
which in the marriage between baptized persons they acquire a special
firmness by reason of the sacrament.

CAN. 777 Out of marriage arise equal rights and obligations
between the spouses  regarding what pertains to the partnership of
con jugal life.

CAN. 778 All persons can enter in to marriage who are not
prohibited by law.

CAN. 779 Marriage enjoys the favor of the law, consequently,
in doubt, the validity of a marriage is to be upheld until the
contrary is proven.

CAN. 780 (1) Even if only one party is Catholic, the marriage
of Catholics is governed not only by divine law but also by canon
law, without prejudice to the competence of civil authority
concerning the merely civil effects of marriage.

(2) Marriage between a Catholic and a baptized non-Catholic is
governed, with due regard for divine law, also by:

1. the law proper to the Church or ecclesial community to which
the non-Catholic belongs, if that community has its own matrimonial
law;

2. the law to which the non-Catholic is subject, if the ecclesial
community to which the per- son belongs has no matrimonial law of
its own.

The relevant Cross Examination of DW1, Fr. Jay Stephen is as under:
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How a member can be expelled and the concerned Canon Law.

What the Defendant Nos.1 and 2 are doing in the Church in effect is to
deny permission for a member to perform the Sacrament of Marriage in
his Parish. Thus frustrate him and get him expelled for marrying another
Catholic. The Church law did not allow expelling of members for such a
reason.

A member can be expelled from a Parish or Diocese only if he commits
grave indiscipline of the Catholic Church.

The relevant para in the Plaint is para 24 which is reproduced in para 1.24

above and the same may be read here also.

In para 32 of W. S. the Defendant No. 1 has made a false statement which
is as under:
“Membership in the particular Church is permanent in nature. The
membership in the parish or diocese is not permanent”.
However, Defendant No. 1 did not come forward to give evidence and to
face Cross Examination. If the same is interpreted a member in a parish
in Kottayam Diocese in the Syro Malabar Church can be transferred to
Kannur without his consent. These statements of the Defendants have

been made to mislead the Hon’ble Court.

Without the consent of a parishioner, he cannot be taken out from his
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parish. The only exception is when a parish is bifurcated for some
administrative / jurisdictional reasons. In such cases families may be
allocated to one of the nearest bifurcated parishes. The Bishops and
priests cannot decide such matters under the Canon law, and they are paid
and maintained by the parishioners in the Parish and Diocese. Priests
have no income of their own. They are doing selfless service in the
Diocese and Parishes for the members with the exception of some Black

sheep.

The relevant Cross Examination of DW2, Mr. Stephen George is as under:
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Therefore denying the sacrament of marriage to the members in the Parish

and Diocese in Defendant No.2 is illegal.

What is the Legal validity of Particular law of Defendant No. 2
(Exhibit B-1)?

A contention was raised in the Written Statement that for the sacraments
in the Defendant No. 2, CCEO, particular laws of Syro Malabar Church
and Particular law of Arch Diocese of Kottayam will be applicable.

The contention that particular law of Arch Diocese will be applicable is
incorrect and for the sacraments CCEO only will be applicable and
particular law of Syro Malabar Church or the particular law of Defendant
No. 2 cannot put any impediments on the members for the sacrament of

marriage.

In the para 12 of the plaint it is stated as under:

12) That the CCEQ itself enumerates the various possible impediments for
marriage and demands that no new detrimental impediment be
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introduced by any particular law without grave reason. The particular
law of the Syro-Malabar Church as promulgated by the Synod of the
Defendant No. 4, particularly Articles 150 to 190 thereof, deals with the
sacrament of marriage. Neither under the CCEQO nor under the
particular law of the Syro-Malabar Church marrying a Catholic from
another Diocese is an impediment for marriage and therefore the
practice followed by the Defendant No.l and 2 in terminating
membership is not only illegal but also in violation of the Canon Law of
the Catholic Church. The Catholic Church teaches that marriage is one
of the seven sacraments established by Jesus Christ and those who
receive worthily receive the increase of divine grace and the blessings
required to fulfill the obligations of life that they have chosen.

The relevant Cross Examination of DW1, Fr. Jay Stephen is as under:
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Also kindly see pages 82 and 84 of the Cross Examination which are

reproduced in pages 59 hereinabove.
Then what is the legal validity of particular law of Defendant No.2?

There is absolutely no basis for the contention of the Defendant that the
sacrament of marriage is regulated by the particular law of Defendant
No.2. There is no Canon Law for enacting particular law in any Diocese
of Syro Malabar Church. The legislative, executive and judicial power in

a Diocese is exclusively vested in the Bishop — (Canon 191)

Further even in the Particular law of Defendant No. 2 (Exhibit B- 1) in

page 131 it is stated as under:
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3.9

Thus it can be seen that only the Defendant No.4 has the competence to
pass the particular law of Defendant No.2. Therefore the particular law of
Defendant No.2 has no legal force and the Diocese cannot make any law

regarding the sacrament of marriage.

Without prejudice to what is submitted above the alleged particular law
is made only in 2009 and the same is not prescribing any rule that the
member of the Diocese will not be allowed to conduct the sacrament of
marriage in the Diocese if the member is marrying anothing Catholic

from outside the community.

Defendants’ contention “ we are not expelling any member from the
Diocese, and those who go out of the Diocese are willingly doing so

by submitting application.”

The Basic issue is whether the Defendant practice strict Endogamy in the
Defendant No. 2. If the answer is yes, then whether the member goes out

willingly or otherwise has no relevance.

In para 23 of Written Statement it 1is stated as under
23....... Only the children born of a Knanaya father and a knanaya
mother can be members of the Knanaya Community. Against such
tradition, if a Knanaya man or a Knanaya woman takes a life partner
from another community, the consequence is that the family thus formed
cannot be in the Knanaya Community, nor can it be included in the
Knanaya ecclesial unit. In such cases, the traditionally followed practical
procedure is that the Knanaya spouse requests permission to leave the
Knanaya ecclesial unit and become a member of the non-knanaya parish
and epachy of the family’s domicile. If the bond of such marriage
ceases to exist by death or by any other canonical reason, the Knanaya
spouse of such marriage, having no other encumbrance, can again
become a member of the Knanaya ecclesial unit, provided he / she
obtains due permission from the ecclesiastical authorities concerned.
Membership in the Knanaya community or Arch Diocese of Kottayam is
a birth right that follows from being born to Knanaya parents
exclusively.

In para 46 of the Plaint the modus adopted by the Defendants are

described which is as under:

46) That the ‘modus operandi’ adopted by the Defendant No.1 and the
Parish Priests working under him for terminating membership is that
whenever a member approaches them for a ‘Vivahakuri’, a consent
letter required for conducting the Bidrothal ceremony and then to
perform Marriage with a Catholic from another Diocese, the same is
denied on the ground that no member can marry a Catholic from
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another Diocese. The Parish Priest provides such a member a format
of application seeking permission to go out from the membership of
the Defendant No.2 and to conduct marriage anywhere else not as a
member of Defendant No.2.The Defendant No.l and 2 illegally
prohibit a marriage of a member of Defendant No.2 with another
Catholic. As there is no way to conduct a Christian marriage, other
than by opting for the painful termination of membership from
Defendant No.2, due to coercion, threat and undue influence
exercised by the Parish Priest of the Defendant No.2, working under
the instructions of Defendant No. 1 and 3 the member signs the format
provided by the Parish Priest working under the Defendant No.1 and
thus the termination of membership from Defendant No.2 is
completed. It is submitted that no human being would like to get
expelled from the community and to be spiritually orphaned, that too
for the reason of taking a partner in life. Thus the termination of
membership is implemented by the Defendant No.1 by refusing to
conduct the sacrament of marriage as a member of Defendant No.2.
Even otherwise, if a member of Defendant No.2 temporarily shifted
outside Kerala and was a member of another Diocese and had married
a Catholic other than a member of Defendant No.2 while he was a
member in that Diocese, when he come back for permanently residing
in his own birth place, Defendant No.1 will not allow membership in
his former parish on the ground of ineligibility due to impurity in
blood.

In reply to this para, the Defendant instead of denying impliedly admitted
the facts.

45. The averments in paragraphs 46 and 47 of the
plaint are not true and are hence denied. Hence, if a
Knanaya man or woman marries a non-Knananite, the
non-Knananite cannot become a member of the
Archdiocese of Kottayam......... 7

In para 51 of the Plaint . Relevant sub paras are 5, 6 and 8

51) That the first Plaintiff issued a legal notice dated 28.02.2015 (Exhibit
A-14) through its Advocate to the Defendants herein calling upon the
Defendants to stop the unholy and illegal practice of terminating
membership of the parishioners in the Kottayam Diocese for marrying a
Catholic from another Diocese as also to readmit those Catholics whose
membership were terminated from the Kottayam Diocese within a
notice period of 30 days. However, despite the aforesaid notice the
Defendant No.3, 4, 5 and 6 have maintained a deafening silence in the
matter and the illegal practice of terminating membership has not been
brought to an end till date. The Defendant No.1 vide letter dated
15.3.2015 (Exhibit A-15) replied to the Plaintiff’s aforesaid notice
dated 28.2.2015. In the reply, Defendant No.1 did not dispute any of the
statements made by the Plaintiff in the notice dated 28.2.2015. However
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the Defendant No.1 made a dishonest contention in the reply that he did
not come across even a single instance of expelling a member of
Kottayam Diocese for marrying a Catholic from another Diocese. He
demanded evidence for such expulsion by the Defendant No.l. The
Plaintiff in response to the reply of the Defendant No. 1 dated 5.3.2015,
through its Advocate’s letter dated 13.3.2015 (Exhibit A-16) notified
the Defendant No.1 that he himself is instrumental for termination of
membership of members for marrying a Catholic from another Diocese.
Various instances of termination were also notified to the Defendant
No.1. In the reply dated 13.3.2015 the Plaintiff inter alia notified the
Defendant No.1 as under:-

“5. The expulsion of members for marrying a Catholic from
another diocese 1s practiced for about hundred years by
Kottayam Diocese and asking for proof for the same is
shocking. For the last 25 years my client is struggling to end this
unchristian and illegal practice. I also request Your Eminence to
read the book “Blood Weddings” published by ORCHART,
Kottayam especially the article “Kottayam diocese and my bitter
experiences” by Annamma Uthup, the mother of Biju Uthup.

6.Now I come to the ‘modus operandi’ adopted by Your
Eminence and predecessors in office in expelling the members
from the Kottayam diocese. I am sure Your Eminence will agree
with me if I state that the best evidence against a person is his
own documented words that too in a judicial forum. In the
written statement filed by Mar Kruiakose Kunnassery in the
Court in Suit No. 923 of 1989 in para 9 the proof of expulsion is
available which is as under:

Under any circumstance a marriage between a
Knanite and a non-Knanite is not allowed to be
blessed in the churches under the Kottayam Diocese
because such a marriage is considered as an offence
and insult to the Knanaya Catholic Community and
its traditions and heritage. Such marriages are
against the endogenous charactor and ethnic
identity and integrity of the community. Such
marriages will undermine the very basis of the
establishment of Kottayam Diocese and the
existence of the Knanaite Community. Therefore in
order to protect and foster the heritage and
traditions of the community and to prevent any
attempts to offend or insult the feelings of the
members of the community and to strive for the
goals for which the Kottayam Diocese was
established, a marriage between a Knanite and a
non-Knanite is not allowed to be conducted in any
of the church under the Kottayam diocese. In case a
Knanite Catholic desired to marry a non-Kananite
he or she is advised to conduct the marriage in any
catholic church other than those under the kottayam
diocese and all necessary certificates and document
are furnished to facilitate such conduct of the
marriage. The usual practice is that the person
desiring to marry a non-Knanite will become a
member of the Parish of the other spouse or any
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other nearby Parish and will conduct the marriage
after obtaining Vivahakuri from the new parish.
This practice was being followed in all such cases.

8. Even Your Eminence recently i.e. on 14th February, 2014 in (OS 298 of
2012) filed a similar statement in Court. In para 18 it is stated by Your
Eminence on Oath before the Court as under:

Only the children born of Knanaya father and
Knanaya mother can be members of the Knanaya
community. Against such tradition, if a Knanaya
man or a Knanaya woman takes a life partner from
another community, the consequence is that the
family thus formed cannot be in the Knanaya
community, nor can it be included in the Knanaya
ecclesial Unit. In such case, the traditionally
followed practical procedure is that the Knanaya
spouse gets permission to leave the Knanaya
ecclesial unit and becomes a member of the non
Knanaya parish and eparchy of the family’s
domicile. If the bond of such marriage ceases to
exist by death or by another canonical reason, the
Knanaya’s spouse of such marriage, having no
other encumbrance, can again become a member of
the Knanaya ecclesial unit, provided he/she obtains
due permission from the ecclesiastical authorities
concerned. This is the particular law of Arch
Dioceses of Kottayam with regard to the
membership of a Knanaya member.”

The relevant Cross Examination of DW1, Fr. Jay Stephen is as under:
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The relevant Cross Examination of DW2, Mr. Stephen George is as

under:

19
ajo@mmIaMm)o Ailaldato &HSlHEN)AM @Rowo al)OOM)GaldE:E6M
OAM  BRHAINYOS)IVILHWEITS  WlEBWBHS  0)almWICS
af)MBEWOMA]  MSEOM  qLOWIHN)BR0?  GHISWo  HB(DIM
HMIMIVHHIBHE) QO(MECD aldIYOTE OHWA@ MTIHOMB ¢l

68



4)

4.1

). @®ICM @RWIHIOMBB). aNOOMMINo Alladado &¥l
S)ANMIENOS ©  0MH)AND  &)S)oeNIo  SHMIMOIW  &)S)o6NIo
@RRDOM@IMIT  HA@IM  @RAUIGHS  aldIROCE  OHWAE
M@BHOM  HEIDelL  GROCOWBB).  @YOEM  @WIHI00
OIEN [WIOERE Il [p] [pplela )
20

af)aMO6M @RWIMHI00 M@IHIV®? 1911 £l)o 2012 MAloNIOlEl)o
088 DOMOANBHU (AldHO0206M. 1911 6Ll DOMOQIIG3 @PEBBOHM
630) &»0030 MLNWIO)AN) o)) EMOMB alOW)AN). HDOHNERIW
8903886 ¢l  1@oemM QlldOClOOm © 0VW® af)amM QIS0
200 alOW)IM). GP@IHM GRALO0 GalSTVEMTI aldGla¥ ag)aNI

-

61m.

The relevant Cross Examinationof PW1 Mr. Joseph are as under:
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Defendants’ contention on merit in the Suit - the Defendant
Nos. 1 and 2 content that they were allowed to practice
Endogamy in the Church by the Pope in the Bull dated
29.08.1911

In the Suit the only serious contention set up by the Defendants is that
the Knanaya Community since they came from Messapottmia in the year
AD 345 were practicing Endogamy and they never married from outside
their community. It is their further contention that they continued this
practice in the Community until AD1911. In 1911 Pope Pius X created
a Diocese namely Kottayam Diocese for them by proclamation of a Bull
on 29™ August 1911. It is further contented that the Diocese was created

only for Knanaya Catholics which necessarily mean that the Diocese is
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with the power of enforcing Endogamy among its members and those
who violate Endogamy by marrying a Catholic from other Dioceses and
from outside the community cannot continue as a member in the
Kottayam Diocese. This right is still in force and the enforcement of
Endogamy and the resultant expulsion of the members from the Diocese
is in accordance with the stipulations made in the Bull of the Pope issued

on 29" August, 1911.

It is submitted that the Written Statement filed by the Defendant No. 1, 2
and 7 are a bunch of contradictions. In the W. S through out they are
mentioning ““ Knanaya Community”. According to them it is the rule and
regulation of the Knanaya Community to observe Endogamy from AD
345 when they allegedly came to Kerala, till date. At the same time they
also admit that Church law and community law are different. Ref: Page

28 of Cross Examination of DW2.

The Plaintiffs have no quarrel with the practices adopted by the
Defendants in their family or social circle but that cannot be a ground for
terminating the membership of any person from the Catholic Arch

Diocese. In para 45 of the Plaint it is stated as under :

“45) That if those Members in the Defendant No.2 want to
preserve knanaya identity or blood purity, they are entitled
to do so within their families or close social circle but they
cannot be permitted to use the holy Catholic Church as a
tool for their vested and illegal interests. Nobody has any
objection for the Southists as a community practicing
endogamy in their private lives. However, what is
eminently unacceptable is that for such endogamy to be
supported through the institutional and religious frame
work of the holy Catholic Church. It is clear that the
Catholic Church cannot allow or promote such obligatory
endogamy.”

It is also relevant that in contradiction to the contention that Kottayam
Archdiocese is only for the Knanaya community and is governed by the
community rules, it is admitted by the Defendants that the Kottayam
Archdiocese is following the Church law also. (Para 8 & 22 of W.S.)

It is contended that Knanayites should be governed by the practice of
Endogamy people right from AD 345 and Catholic Church cannot change

that practice.
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4.2

4.3

The response of the Plaintiffs to the aforesaid contention of

the Defendants

The aforesaid contention of the Defendants to resist the reliefs claimed in
the Suit is totally baseless, unfounded in historical facts and contrary to
law and such a contention is liable to be rejected for a variety of grounds
Once this contention of the Defendants become unsustainable before the
Hon’ble Court, there is no other ground set up by the contesting

Defendants and the Suit is liable to be decreed.

Whether Knanaya Community and Defendant No.2, the

Archeparchy of Kottayam are one and the same?

It is submitted that through out the Written Statement, the Defendant
No.l and 2 are mentioning about practices followed by the Knanaya
Community, and not about the rules and regulations of the Catholic
Church. The Defendants state that Knanaya Community includes only
the successors of those who came in AD 345 from Mespotomia and

following Endogamy in their life

The first question arise is Whether the Knanaya Community is

Synonymous with Defendant No. 2

It is the Case of the Defendants that knanaya people are in various other
Dioceses in the Catholic Church as also 1n various other non Catholic
Christian Churches. But these people are not considered as Kananaya
Community and only those in the Defendant No.1 alone are considered
in the definition of Knanaya Community by the Defendants for the
purpose of practising Endogamy. Therefore Knanaya community and
members in the Defendant No.1 are not synonyms. Knanaya Community
is much larger than the members in the Defendant No.2. The Defendant
No. 1 and 2 cannot claim any monopoly rights over the Knanaya

Community.

Knanaya Community is unknown to Catholic Church. This term
“Knanaya” is not known to the Pope or the Roman Curia of the Catholic

Church till the year 2000.
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The relevant Cross Examinationof DW 2 Mr. Stephen George are as under:
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The Plaintiffs Suit is not against Knanaya Community

The members of Defendant No. 1 cannot claim any monopoly rights to
decide what should be practiced by the Knanaya Community as they are
admittedly only one section of the knanaya community which is spread in
various other rites and Dioceses of Catholic Church and in other
Christian Churches. Admittedly there is no common leadership, or
organization or bylaws or regularizations for the alleged knanaya

community.
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The relevant Cross Examination of DW1, Fr. Jay Stephen is as under:
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4.4
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The relevant Cross Examinationof PW1 Mr. Joseph are as under:
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Knanaya Community is not a party in the Suit. The contention that
Defendant No.2 is the Knanaya Community could not be established by
the Defendants before the Hon’ble Court.

Also kindly see the Arguments in Para 6.4 below in page 136 -138.

A preliminary Submission on allowing Endogamy practice by

Catholic Church in the Bull dated 29.08.1911

The Plaintiffs submit that the contention of the Defendants that
Endogamy rights was allowed to them when Kottayam Diocese was
created can be rejected by this Hon’ble Court on a preliminary
submission of the Plaintiffs. It is submitted that there are thousands of
Dioceses in the Catholic Church and all Dioceses are governed by
common law namely Canon Law and creation of a Diocese is only to
bring a group of Catholics in to one unit for jurisdictional purpose.
Creation of a Dioceses has nothing to do with the sacraments which
Catholics believe that are established by Jesus Christ. They are called
holy sacraments. Marriage is one such holy sacrament. The law relating
to holy sacraments of marriage has nothing to do with creation of a
Diocese. The sacrament of marriage will be governed by the Primary
source of the Church law namely; Divine Law, Canon Law and Articles
of Faith of the Catholic Church. Therefore when the new Diocese was

created in 1911 for the Southists these laws were already existing and
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4.5

were continued to be in force as earlier and therefore the Defendants
cannot claim that their newly created Diocese is not bound by the laws
of Catholic Church regarding sacraments of marriage just because the
Bull was issued by the Pope on 29™ August, 1911 for segregating the
members of earthwhile Chenganassery Diocese into two Dioceses. For
this ground alone the contention of the Defendants can be seen as totally

baseless and no further arguments are required for allowing the Suit.

Subject to the aforesaid submission now the Plaintiffs go forward to
establish that the contention of the Defendants that Pope in the Bull
dated 29.08.1911 had granted a Diocese for Knanaya Community with
Endogamy right is even otherwise baseless and is liable to be rejected by

the Hon’ble Court. They are as under:

Whether any evidence produced by the Defendants before the
Hon’ble Court to establish that Endogamy was practiced by the
Defendants from AD 345 till the year 1911?

It is the burden of the Defendant to establish before the Hon’ble Court
that they had been practicing Endogamy from AD 345 till the year 1911.
Not even an iota of evidence is produced by the Defendants before the
Hon’ble Court in support of their contention. On the other hand the
evidence produced by the Plaintiff and even from the evidence produced
by the Defendants it is established that the Defendants did not practice
Endogamy from AD 345.

Before proceeding further it is submitted that the Defendants
without any evidence claim that they were jews in AD 345. They
claim that Jews practiced Endogamy and therefore they want to
continue Jewish practice. The contention is incorrect. There are 12
tribes in the Old Testament. None of them including the Tribe of
Jesus practiced strict Endogamy as practiced by the Defendants.
The Old Testament in Exhibit B-5 vouch for it. Thus it is history
that even before their alleged arrival in AD 345, the community was

not endogamous.

It is the Defendants’ contention that their leader who brought the group
of people in AD 345 was a person named Knai Thoma. They claim that
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4.5.1

he was their role model and they adore his qualities. (Ref. DWI1 Page
109).

In para 44 of the Plaint it is stated as under:

44) That there is no evidence to prove that endogamy as a rule
was practiced among the Southist community. As submitted
above, it is believed that Thomas of Knai himself married a
Hindu lady and had children from that marriage. Although there
are various ethnic groups in the world both Christian and non-
Christian, no one maintains the practice of strict endogamy.
Even if these groups maintained this practice in the past, the
changing needs of the community and a desire for its welfare
made them dilute their strict observance.

Documentary Evidence in support of Para 44 of the Plaint

The Defendants in their own Publications established that Knai Thoma
had more than one wife and atleast one wife was an Indian from Hindu
Religion and he had children in that marriage. If this is established the
entire argument of practicing Endogamy among those who came in the
year AD 345 will fall to ground. In support of the argument, the

following documentary evidence are on record of the Hon’ble Court.

Exhibit A-19

The exhibit A-19, a document produced by the Plaintiffs is a publication
of the Defendant No.2 namely “Symposium on Knanities” published by

it on 29.08.1986. An Article written by one Fr. Jacob Kollaparambil
who was the Priest in Defendant No. 2 and claims to be a historian is in
that Book in an article published his research work made about Knai
Thoma and established that he married in India, a conclusion he
reached on the basis of documented history of Historians in the 17" and

18" centaury. The extracts from his Article are reproduced here under:

“(a) FR.DIONISIO IN 1578

Fr. Francis Dionisio, S. J. was the Rector of the
Jesuit  College at  Cochin. The Jesuits had taken up
active work among the St. Thomas Christians. “On

January 4, 1578, Fr. Dionisio sent a long report to his
General  “on the Christians of St. Thomas". Two
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originals are extant in ARSI (Goa 12, 11, ff. 439-441
and 442-443). A contemporary copy is found in ANTT
(Lisbon) Armaria Jesuitico, cod. 28, [f. 34-38. The text is
published by Fr.. Wicki, S.J. in Documenta Indica (vol XII
pp. 131-143), and by Fr. Silva Rego in Documenat cao-
India,(vol. XII, pp. 394-403).

Dionisio puts the arrival of Thomas of Cana after that of
Sapor and Prot, which is not concordant with the general
tradition. Based on information he had from old books,
songs and traditions, Fr. Dionisio asserted that the influence

of Thomas Cana did help the then dwindling Church of

Malabar to grow and prosper

(136)  After that came a Christian by name. Quinai
Thoma, native of Babylon, a merchant, who disembarked
at Cranganor and began negotiating his merchandise.
Being rich and and known in the country, he became a
friend of the King of Cranganor who gave him a plot of
land of 500 square yards to build a Church in honour
of St. Thomas,which is the one (137) the Portuguese now
have. He united many Christians both the old ones and
the new whom he himself had made Christians. He
obtained from the King many incomes for the Church,
and from that time on the Christianity  prospered,
because this Quinai Thoma married in the country and
related himself with the important people, the Nairs,
who arc the warlike nobles Serving their kings in wars.
The Kings deal with and are served by the Nairs
only, for compared with them, all others are low
caste people.

Fr. MONSERRATE IN 1579

Fr. Antonio Monserrate, S. J., had been working
amoung the St. Thomas Christians for about two
years when he wrote his long report about the St.
Thomas Chiristains on January 12, 1579. Two
originals are kept in RSI, Goa 12 11, ff. 521 -524 and
525 -526 528 -529. The text is published by Fr.
Joseph Wicki in Documenta Indica XI (Rome 1970)
PP. 505 -528. A shorter version, probably made by
Fr. Alphons Pacheco, S. J. on his voyage to Rome in
the same year, is extant in ARSI, Goa 33 ILff. 149 -
152. That text is published in Documenta Indica X
(Rome, 1968), pp.966 -982.

Among the missionaries reports Fr. Monserrate’s
seems to be the first clear and detailed account
about the Northist — Southist distinction among the
St. Thomas Christians. After discussing differing
opinions he states that Mar Thomas Christian
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Community originated most likely from both the
glorious Apostle St. Thomas and the Mar Thomas
Cana. He seems to be favourble to the opinion that
one group descended from St. Thomas and the other
from Thoms Cana, one group residig on the norhern
bank and the other on the southern. He presented lso
the story of the legitmate and illegitimate children of
Thomas Cana, which he interprets as “the lie of the

land”.

What I have found is that they are not descended only

from the said disciples of St. Thomas, nor only
from  this Mar Thoma, but that from these and
those and from many Nayres who are daily
converted a people has sprung, of about seventy
thousand souls, which was reduced to these two
tribes by the lie of the land, and not only from their
being descended from them {the two wives of Mar
Thoma}:for some live on the south side, and some on
the north side.

FR. GOUVEA IN 1602-1603

Antonio de Gouvea, 0.S.A., Secretary and companion
to Arch bishop Aleixode Menezes on his visit to Kerala in
1599, wrote the famous Jornada do Arcebispo.de Goa
Dom Frey Aleyxo de Menezes. He finished writing it in
1603. The book was published from Coimbra in
1606.

In the following text Gouvea narrates - the arrival of
Thomas Cana, the granting privilege recorded on
copper-plates, the story of  the legitimate and
illegitimate children of Thomas Cana and the
Southist-Northist distinction among the St. Thomas
Christians (f. 4r & v)

With these privileges, together with those which

Cheraman Perumal had given them, the christians of

Malabar became greatly acredited, and they are held
in such esteem that the name by which they are
called until today both in Malabar and in Pandi is

sons of kings.

This Marthoma who received these last mentioned
privileges lived among these same Christians, and as
he was very powerful and carried on trade and business
in many parts of Malabar, had for this purpose two

houses and families, one on the southern side of
Cranganor and the other on the northern side. On

the southern side he had his own wife and children: on

the northern side he had a 'Nair woman converted

Christian as Slave, from whom also he had children.

As his death he divided his possession among all;
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leaving to the legitimate children all he had on the
southern side, and to the bastards his possessions on
the northern side. With that each remained in
places of one's own inheritance, and all of them
marrying began to multiply such a way that the
descendants of the legitimate children settled in
Cranganor, Kaduthuruthy, Kottayam, Diamper and
other places; 'and the bastards multiplied themselves
in other parts. Thus the Christianity began growing
with the descendance and family of Thoms as Cana,
but with that growth, developed a discord among the
discendants of the legitimate children and those who
had marriage alliance with them, and those (the
descendants) of the bastards, which continues until
today, considering the ones be legitimate to be more
honorable than the others.

BISHOP ROS IN 1604 (Bishop Ros is also quoted in para
40 of the W. S)

Fr. Francis Ros, S. J. was a missionary among the St.
Thomas Christians since 1585 and professor of Syriac at
Vaipicotta Seminary. On nomination by the King of Portugal,
the Holy see appointed him Bishop of Angamaly in 1600. In
1604 he wrote a long report about the St. Thomas
Christians. Having had long experience in the Malabar
Church and proficiency in Malayalam and Syriac he could
draw information from written and unwritten sources,
Christian as well as non-Christian. The document is
extant in British Museum Library (MS. Add. 9853, [f. 85-
99) and is in the handwriting of Fr. John Campori, S. J.
Secretary to Bishop Ros except for the last paragraph
which is written by Bishop Ros, himself.

Ros strongly holds that before the arrival of Thomas Cana,
there were St. Thomas Christians in Malabar, who had fled
from Mailapur due to the persecution of the Christians there.
Thomas Cana was rich and influential. He obtained royal
privileges and land in Cranganor from Cheraman Perumal
and got them recorded on copper plates. He built a church and
town in Cranganor. He married a Nair woman who was
converted Christian. Ros reject the story of Thomas Cana’s
concubine as more fable.

CAMPORI IN 1604

Fr. John Campori, S. J., Secretary to Bishop Francis Ros, in a
letter dated January 9, 1604 to his General Fr. Acquaviva
gives information about a quarrel which occurred in 1603
between the descendants of Quinai Thoma and the other

79



St. Thomas Christians of a place. From the report of Ros (
British Musum, Ms Add.9853, 1.88r) we know that this took
place between Diamper and Candand. Campori says that
Quinai Thoma had a Babylonian wife and an Indian
concubine, and decendants from both. He further states
that the decedents of Quinai Thome had no marriage
alliances with the other St. Thomas Christians who are
descendants of the Apostle’s converts and that these two castes
(sic) had separate churches. The quarrel between Diamper
and Cand and could have been the offshoot of Arch
Bishop Menezes’ action to unite the two communities
under one parish ( cf. Gouvea, op.cit.f..4v)

There are two autographs of the letter in Portugese and a copy
in Latin and another in Italian, all preserved in ARSI, (Goa
15, 1f:196 — 200: Goa 48, ff. 92-96,; 86-91, and 97-103). The
extract is from Goa 48..ff. 92r & v.

As the Bishop was occupied with this, a case occurred between
two bazars, which placed this Christianity in great peril. The
case was this. More than 1260 years ago, as, is evident in
their ancient history, their was in Malabar an emperor called
Jacorabirti  Perumal who received to his country a rich
Armenian by name Quinai Thome and made to him a donation
of land in Cranganor where now stands the fortress of the
same name belonging to the King of Portugal.

This Armenian, they say, brought his wife from Babylon with
him, and afterwards in Cranganor took a concubine from the
women of the country or (as others would have it, married a
woman of the St. Thomas Christians and made a slave woman
is mistress. From this foreigner, they say, proceed two lineages
of the Christians of the Serra.

DA TRINDADE IN 1630 -36

Frei Paulo da Trindade, O.F. M. (1570-1650) was India over
55 years. As professor, commissary General of the Franciscans,
Official of the Goan Inquisition, etc., he held responsible
offices in his Order and in the mission. He wrote the Conquista
Espiritual do Oriente in the years from 1630 to 1636. As the
Commissary General of the Franciscans he visisted the
missions and had first hand knowledge of places he describes in
the work. A manuscript copy of the book is preserved in the
Vatican Library as cod. Lat. 7746, which is published in 3
parts by Fr. Felix Lopes, O.F.M. from Lisbon (1962, 1964,
1967). The extract below is from the published book, Vol.Il.pp.
322 -323.

And as this Thomas Cana was very powerful and carried on
trade and business in many parts of Malabar, had for this
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purpose two houses and families, one on the southern side
of Cranganor, where he had his own wife and children, and
the other on the northern side for stay when he had to go there,
where he had a Nair woman, converted Christian, as slave
from whom also he had children. And at his death he divided
his possessions among these and the others leaving to the
legitimate children all that he had on the southern side,
and to the bastards his possessions on the northern side.

SEBASTIANI (1657)

Informed of the rebellion in the Malabar Church, the
Holy See sent two Carmalite Fathers, Fr. Joseph of
St. Mary (Sebastian) and Fro Hyacinth of St. Vincent
to Malabar as Apostolic Commissionaires. By a land
route  Sebastani  reached  Malabar first in
Februaryl657.

This Armenian, called Thomas Cana, had a house
with wife and children on the south; and had another
on the North, with a concubine of Nair blood, but
Christian, from whom too he had children. And at his
death he divided the inheritance equally among all.
Both these had great following, and in the course of
time they vrelated themselves with the whole
Christianity, which for their same was divided into
two factions, one called vadakumbagam alies the
Northern, very numerous on the part illegitimate
(children), and the other Thekumbagm, alias the
Southern, which is found only inn Diam/[er, Kottayam,
Thodupuzha and Kaduthuruthy, although the
Vadakumbagam defends just the contrary, placing
the mselves as the true legitimate (children)

Exhibit A- 21

The second important documentary evidence is exhibit A- 21,

produced by the Plaintiff before this Hon’ble Court . This document is a
bi- weekly publication named “Apna Desh” published by the

Defendant No. 2. In the issue as recent as on 21* December 2020 in the
aforesaid publication Fr. Byju Mukalal, another Priest of the Defendant
No.2 published an Article where in he produced his research work
about the marriage of Knai Thoma in India. In the aforesaid Article he
has found many more historical evidences where historians had stated
that Knai Thoma married in India a Hindu woman and had children in

that marriage. The finding of Fr. Byju Mukalal regarding the historians
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stated about Knai Thomas’s aforesaid marriage were over and above

what was revealed by Fr. Jacob Kollaparambil. Over and above the

Historians found out by Fr. Jacob Kollaparambil, Fr. Byju revealed

evidence from the following Hstorians.
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Even though it was stated in that article published in “Apna Desh”

(Exhibit A-21) that there will be a second part for the aforesaid article in
the next issue, in the cross examination, it was admitted by Fr. Jay
Stephen that the next issue was published on 03.01.2021 by the
Defendant No.2, nothing contrary to what is stated by Fr. Byju
Mukalal in the first issue is bought before the Hon’ble Court by the
Defendants.

The relevant Cross Examinationof DW1 Fr. Jay Stephen are as under:
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453 Exhibit B-22, B-23, B-25, B-26 and B-29

Over and above the aforesaid documentary evidence the Defendant No.7
who is the President of the laity organization in the Defendant No.2 has
got impleaded in the Suit by virtue of the President of the laity
Organization in the Defendant No.2, has produced certain documentary
evidence before the Hon’ble Court. In the aforesaid documentary
evidence produced by the Defendant No. 7 in exhibit B-22, B-23, B-24,
B-25, B-26 and B-29 it is disclosed about the marriage of Knai Thoma to

an Indian Woman and about their children. The details are as under:

The relevant Cross Examinationof DW 2 Mr. Stephen George are as under :
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In the documents (B-22) published by N. Subramhanya Aiyar, Dewan
Peishcar — Census Commission of Travancore and printed at

Trivandrum, “ Malabar Mail” press in page 110 it is stated as under:

“After arrival he married two wives of whom one was a Christian

belonging to the colony that came with him and another a Hindu. He

had a number of children among whom he divided his immense wealth.
To the children of the Christian wife, he left all Luis possessions to the
south of Cranganore, and to those of the Hindu convert, those lying on
the north. Thus came the division of the Syrian Christians into the
large endogamous sections, Northists and Southists, with their

)

difference in the customs relating to marriage etcetera.’

In the documents (B-23) published by Mr. Sankara  Menon,
Superintendent of Census Operations, Cochin State and printed at
Cochin Government Press at Ernakulum in page 44 and 60 it is stated

as under:

“ Page 44 :_He is said to have married two Indian ladies, the dispute

of succession between whose children appear, according to some
writers, to have given rise to the two names of Northerners and

Southerners, a distinction which is still jealously kept up.”

In the documents (B-24) published by Sadasyathilaka T. K., Velu
Pillai, Deputy President, Sri Mulam Assembly, Travancore in page 665

1t 1s stated as under:

“It is said that he married two wives, one of higher and the of other of

lower caste. Hence the division of the community into Northerners

and Southerners”

In the documents (B-25) Reprint published by Government of Kerala
in 1995 and printed at Kerala books and publications society
Thrikkakara Cochin. Originally published by C. Achyuta Menon,
Superintendent of Census operations, Cochin State and printed at
Cochin Government Press at Ernakulum in page 281 it is stated as

under:
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4.5.4

“It is also said that Thomas Cana married two native wives of different

castes, and that the descendants of their offspring are respectively
represented by the Northerners (Vadakkumbhagakar) and the
Southerners (Thekkumbhagakar) of the present day.”

In the documents (B-26) Edgar Thurston, Superintendent of Madras
Government Museum assisted by K. Rangachari of Madras
Government Museum and published at Government Press, Madras in

page 414 it is stated as under:

“ He is said to have married two Indian ladies, the disputes of

succession between whose children appear, according to some writers,
to have given rise to the two names of Northerners (Vadakkumbhagar)
and Southerners (Thekkumbhagar) a distinction which is still jealously
kept up.”

In the documents (B-29) published by George Nedungatt, S. J.,
published by Rekha Printers Pvt. Ltd., New Delhi in page 141 it is

stated as under:

“ Thomas of Kynai was a layman, married (more than once, according
to fioretti) and engaged in commerce and trade unlike the Apostle

b

Thomas.’

Stephen George, Defendant No. 7 in his affidavit of evidence without
any basis or evidence denied that Knai Thoma did not marry twice.
Even in this affidavit he did not dispute one marriage in India by Knai

Thoma.

It is also relevant to quote from the Cross Examinationof Plaintiffs

witness PW1 Mr. Joseph are as under:
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The Defendants’ contention is that the members of Defendant No.2 are
the children of Knai Thoma, when undisputed documentary evidence
establishes that at least some of them may be the children of Knai Thoma
from his Indian wife. Nothing contrary could be produced by the
Defendants before the Hon’ble Court to content that they are the children
of Knai Thoma not from the Indian wife. More than the maternity of the
members, the aforesaid documentary evidence establishes that even their
leader did not practice Endogamy when he came to India along with a
group of people allegedly in AD 345. If the leader who is claimed to be a
role model marry Indian woman, certainly the followers and their
offsprings should not consider that they should follow Endogamy, or that

their forfathers implemented Endogamy.

The contention of the Defendants that they had followed strict Endogamy
is also found to be incorrect from the statistics in their written statement.
It is their case that 400 people came in AD 345 are their ancestors.
However in the 17" century they had only 5 Churches and were called
“Anchara Pallikkar”. They had about 8 common Churches called half
Churches where they were conducting their religious ceremony

alongwith other Christians. This itself prove that their number did not
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increase much on account of marrying from outside the community and
that was not considered as a taboo and they also participated in religious
rites with others in the same Churches. Even after 1200 years their
number did not increase much compared with the number of 400 came

in AD 345.

Another evidence has came out during the cross examination of the
Defendants’ witness Fr. Jay Stephen and Mr. Stephen George. Fr. Jay
Stephen had admitted that many members before the year 1911 were not
agreeable to the practice of Endogamy but they themselves allegedly

volunteered to go out from the community after the marriage.

The relevant Cross Examinationof DW 1 Fr. Jay Stephen are as under :
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The relevant Cross Examinationof DW 2 Mr. Stephen George are as under :

1
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As submitted in para 6.1 (page 128 - 135) below Fr. Jay Stephen is an
unreliable witness and no evidence or pleading is produced for the

voluntary going out of the members at that time.

Whether the married members from outside the community had gone out
from the year AD 345 from the community or not, the fact remains that
all members of the community were not following Endogamy, some
were following, some were not following and there was no law or
regulation regarding the practice of Endogamy in the community even at

that time.

From the aforesaid documentary evidence and oral evidence of the
witnesses Fr. Jay Stephen and Mr. Stephen George, it is established
beyond doubt that the Defendants failed to establish before the Hon’ble
Court that the members of Defendant No. 2 were following strict
Endogamy from AD 345 or earlier. When the Defendant failed in
establishing this contention of practice of Endogamy even from
beginning in their community they cannot demand Endogamy as a right

from the Catholic Church.

Whether the Southists ever demanded and got implemented
Endogamy in the Church till AD 1911?

The misplaced presumption of the Defendants that the mere granting of
the Diocese for Southists by the Pope in the Bull dated 29.08.1911 itself
means that the Diocese was created with Endogamy rights is contrary to
historical facts. There is no evidence to suggest that the Knanayites were
practicing Endogamy in the Church till 1911. It is the admission of the
Defendants in the last sentence of para 12 of the W. S that “Atleast from
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the 4™ Centaury until the end of the 16™ Centaury, the Bishops of the
Church of Malabar were sent from the East Syrian Church.” The Church
did not allow Endogamy to be practiced.

The relevant Cross Examination of DW1, Fr. Jay Stephen is as under:
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It is not even contented in the W. S. that in the East Syrian Church

Endogamy was allowed to be practiced.

Similarly when the Southists dissolved in the Catholic Church from the
end of 16" Centaury no such demand was made by the Southists to the
Catholic Church that they should be allowed to practice Endogamy in
the Church as they claim now that after 1911 they were entitled to

practice Endogamy.

The relevant Cross Examinationof DW 1 Fr. Jay Stephen are as under:

47
16-17 M)Q0 1@ H®ENYRINA HEOMORINBHI TVERWITE ~IW]
2@ af)BEWOIMA] TVoNITWIa QIJAIMNGWIS)E:)SIWOGEMI?
MEBBU LIVEN)HVEL QAIMEa|0U8 MDD HEOMIRIHHI TVE
WS BONAIWVIOIOM).
48

@R(aldHO00 G2lBM  HMENBINA  GHEOMOLIENd TVRWIG3
af)BEAOWAl MSaflelnsaslvlgie 0?7 HEOMIRIlend MEWIG3
af)Beowal  aloela)odd  10)aM).  @RGa[0Ud  CHISWo
@)al® MuNdailee)aN@IM 2)MN@EOAN VRV af)BEWINA]
MSalenssloloyeamo? 0)el® AIE)MMIN M@ © 0
o). aISSISHSIT3 ag)MBEWOINA] (aI0B:STTY 621 )60

Toyamy. @RO qLEIMIWacMElo MS{lEd QIo)OIWI0)EaNI?
RMeBx)OS Tradition @EMIVOla] RMEBBU BHLMIROW] @R
alofila]) QIM). @ROOHO  JOOAD  (alC®ido al88]16:08
alaleyam).

49

MLEY MlWAod)Llo oHMECWINA] MSaflelneslVlo)eand? @RWI
HOCNHU  alOao@IMIRIR] ™) aldeila)) AAIGIE)IN©.
RMEBBUW MO aloellajaanlo)an). G@REBWIHS  @RE](AI0W
O®IG3  BHMOIMOIVENIBHS  af)MWBGWOINAT  MSAMIOHO )
Cald»HOM  GHISWo  QIOWRS  @RAIUAlelloyam)
af)aMOBEMI? BMEBBUY AUSBOMINANO  1QIIM o) MBGALIN A H6)
LERIAINMIW @RoNTHO00 M)al® AUMMIGI AIaN) oWl
CHIGWo 0)al® duNdailajlenalo)eamasleno & MmoOMIWH6HIAd
ag)MWBEWOMAl aldeilen)n0W10)EIMO? af)MBEUWINA] aldeilee)md
OlO)aM).  af)IMOG3 ~ TVEIAINAIW ATHIVIENSS  aldld:32n
683U3HN)0 MIeINI@3aflN)o B)al® @RYAIYDIAVI)AM).

92



4.7

The relevant Cross Examination of DW2, Mr. Stephen George is as under:
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All what Defendant No. 2 claims is that they were following Endogamy
in their community from AD 345 till the year 1911 that too without any
proof and it is also established that Southists could notpractice
Endogamyin the Church till 1911 and therefore there is no basis for the
argument of the Defendants that merely because the Pope created
Kottayam Diocese for Knanayites that will mean that the Diocese was

created to practice Endogamy in the Church.

Whether the demand for a Diocese with the alleged Endogamy right
would have occurred in the year 1911 if Mar Mathew Makil was

allowed to continue as Bishop of Chenganassery?

The demand of a separate Diocese first raised by the Southist
Community from the Catholic Church is on account of the threat of
removal of Mar Mathew Makil from functioning as the Bishop of both
Southists and Northists in Chenganassery Diocese. In 1896 Mar Mathew
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Makil was consecrated as the Bishop of Chenganaserry where the
Southist and Northist co-existed. If he was allowed to continue as the
Bishop of Chenganassery, there would not have been any occasion from
the southists for demand of a separate Diocese. If that is so the demand
for a separate Diocese would not have been made by the Southist in the
period after the year 1896. This also shows that the alleged demand of
Endogamy was not the issue but the issue before the Catholic Church was

regarding retaining of Mar Mathew Makil as Bishop of Chenganassery.

Whether the Exhibit B-3 , produced by the Defendants which is the
recommendation and memorandum dated 01.03.1911 of the then all
the three Bishops in the Syro Malabar Vikariath contained a
demand that Southists should be allowed to practice Endogamy in

the event of a new Diocese created for them?

It is the contention of the Defendants in the Written Statement and in the
evidence of the witness Fr. Jay Stephen that such a demand for practicing
Endogamy among southist was contained in the recommendation and
memorandum dated March 1, 1911. The aforesaid recommendation and

memorandum dated March 1, 1911 is produced by the Defendant before
the Hon’ble Court as Exhibit — B-3 and a better version is available in

B-13. In the cross examination the witness has repeatedly stated that
such a demand for Endogamy was contained in the Exhibit B-3 the
relevant portion of the cross examination of the witness of DW1 Fr. Jay

Stephen are as under:
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The Hon’ble Court may kindly peruse the Exhibit B-3 (a clear
mentioning is in B-13) which is the recommendation and memorandum
of the Bishops. A perusal of the aforesaid exhibit would clearly establish
that the contention of the Defendants in the W.S. and the statement of
the witness are false. No such contention as claimed is contained in the
memorandum of the Bishops. The Bishops even did not dream about
such a  demand from Southists in their memorandum  and
recommendation. On the other hand the Bishop made three categorical
recommendations to the Pope which are recorded in B-13 page No. 899

and the same 1s as under:

D9@Bald |6 M@3HIMIQ @ 300)(3,0)I6MIBHE0,
£)2l683MICYWRM 1 NB00] @OMICMIL1HOMIB 630 MoWIHD)
MEAUBMo MRINIHS] 1911  @IB2] 1-)o @I Bafiay.
@O 1T3  6)21683MIGYRD ] B0 1O 08 (alUgedRUd
al@1anN@1H0M@10) M) oM B-08 N1BERU 12 1@30m].

1. 830} U300 1QIOD DMHNEINGH MI@AIQW] MuNIailal,
@00 1GRIHE) M0H6) 103 O (MIOM Munelo MO0 .
QUSHNEINMMBIVOM 68l &0} UGN OD(@IME alSo
M@3H] ©al6BBMIGRE IS 3001 @MIGMILIHHQIW
M @A H6) .

2 . ©21688MICRYM1 NH001 @RAUMIGILIHE EIDIBIERINGMI
QUSHNOoBINBMI @S  ©@OC3aN0  6)2l6BRMIGYRM 1 1@3
ORIV ET)] OIS HEN0BINGID B 166 bb. N800
@R MG HO D H6) @0al@ MVMBIVWHNIOMo (100
@GR 1H620MNIM @O 103 ol 1005324000000
O88NMDIW 63(0) Bh0-@BOURBMII (I3

95



4.9

96301 1H66Mo.  @RGRaN0  BHISYWOD  @IDM12E)H-06TS
EYDH6)0BINEND B 1H6))ds. @EBREIM 63(0) MO TN 1UWIMo.

3, 6)2168B3MIGYR®D | 08>0 1Q @10 103, ONeB>001
@R MG 1HODH6) @0l MUMBIWHNIOMo (1@
@GR 1H6)20MNIM @O 103 ol 1005324000000
O88NMAIY B0} GHI-  BOURBMID DI
9MRIWI@1HN6Mo.  6N3)  HA(MINGAMID}0  (MVUIMMo  (TVMBIQ
@oNEBREOBAI(Mo BM 1H6))ds. @M 63(0) MAlEMoNTWIMo

During the cross examination elicited above a specific question was
asked to witness Fr. Jay Stephen regarding this point. It can be seen that
he has evaded answering the specific question put to him. Therefore
there 1s no basis in the contention of the Defendants that the then 3
bishops recommended creation of a Dioceses with Endogamy rights to
the Southists.

Thus it can be seen that the false story setup by the Defendant that the
then the 3 bishops recommended to the Pope to create a Diocese for the
Southist with Endogamy rights and on that basis the Diocese was

allowed has fallen to the ground.

Whether the Report of Cardinal Alliardy Exhibit B-13(a) contained
a recommendation that Southists should be allowed to have a Diocese

with Endogamy right?

In the process of the creation of Kottayam Diocese vide Bull dated
29.08.1911 by the Pope the next step was the Report from Cardinal
Alliardy. He considered the recommendation and memorandum of the 3
bishops (exhibit —-B3) and submitted his independent detailed Report in
July 1911 to the Propaganda Fide, the concerned congregation of the
Roman Curia at that time. B-13 Pages 118 to 164.

The Report of Cardinal Alliardy is produced as Exhibit B-13 (a) by the
Defendants. It is contented by the Defendants that in the aforesaid
Report of Cardinal Alliardy, Endogamy right for the Southists was
recommended for the consideration of the Pope, same as allegedly
contained in the recommendation of the 3 bishops (B-3) . However as in
the case of the recommendation of the 3 bishops, in the Report of
Cardinal Aliardy there is no such finding of practicing Endogamy by the
southists or about creation of Dioceses for Southists with Endogamy

rights. As in the case of the recommendation of the 3 Bishops the report

96



4.10

of Cardinal Aliardy also contained the same 3 proposals which are
mentioned above. If the proposal No. 2 or 3 of the Report of Cardinal
Aliardy was accepted as solution to end the crisis in Chenganassery
Diocese the question of creation of a separate Dioceses for the southists

would not have arisen at all.

The relevant Cross Examinationof DW1 Fr. Jay Stephen are as under:
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Whether the concerned congregation, the Propaganda Fedi
recommended to the Pope that a separate Diocese with Endogamy

right should be created for Southists at Kottayam?

The next stage in the process of creation of Kottaym Dioceses was
consideration of the recommendation of the 3 bishops (exhibit B-3) and
the report of Cardinal Alliardy (Exhi B-13 (a) by the ‘Propaganda Fedi’,
the concerned congregation, which had to recommend to the Pope the
solution to end the crisis in the Chenganassery Dioceses. Before ‘the
Propaganda Fedi' there was not even a demand or any other document
not to speak of any evidence suggesting that the southists were practicing

Endogamy in their community and therefore they should be allowed a
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new Dioceses to practice Endogamy in the Catholic Church. The
relevant consideration before the ‘Propaganda Fedi’ is contained in page
No. 164 to 167 of Exhibit B-13. The relevant Cross Examination of
DWI1, Fr. Jay Stephen is as under:
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HH0MB8  ®T0)ROMOMIGI  af)@TNC2AAN 50063303  QilaId]
HNMM)?  WIHQUWM@AV  alO6oIG) . HO0J20W] 00} 683UD
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A perusal of the aforesaid pages of Exhibit B-13 would reveal that
when the ‘Propaganda Fedi’ assembled to make recommendation to the
Pope to end the crisis in Chenganassery Diocese, they had decided to
recommend the first suggestion made by the three Bishops and the
concurring report of Cardinal Alliardy .Such a recommendation was
made to separate Churches of Southists and Northists of Chenganassery
Diocese alone into two Dioceses and the same was based on the
documents placed before them in the form of the recommendation of the
3 bishops and the report of Cardinal Alliardy and nothing else.
Therefore the contention that the accepting of the first recommendation
namely creation of a new Dioceses by bifurcated the Chenganassery

Diocese was taken not on the basis of selecting one out of three
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recommendations by the ‘Propaganda Fed’i but on the basis of the
conviction that the Southist were practicing Endogamy as a community
from AD 345 and therefore they should be allowed to protect their
Endogamy right by the creation of the new Dioceses is absolutely false
and fraudulent. It is also relevant to submit that the issue before the
Catholic Church at that time was to end the strife between two
communities in Chenganassery Diocese and not intra community dispute
among Southists as to whether a member marrying non-southist Catholic
should be expelled from the new Diocese created for southist. The Pope
accepted the recommendation of the Propaganda Fedi without calling for

any further evidence for the decision.

In page 95 of B-13 it is stated as under:

ONSOMBE @YLMHS 08 DIBald@dE)  @RTVIEUAIW M@ IMITI
MU0y B0 IQMIVHEBUE  @omMAUGlafleynmlel . @RMIE)BH06NS
GO IBNUMEN 26621 31 -0~ ®1)RIMo  MIBGald @S
@0 BH0OM N MAABA1HHOUS® BSONQ 27 - M) HGE1MNIU3
GO af)PIT I HOD 12RESWIEM . 1911 &B0NAY MOMo 28 -)O
@] Afl. @™o ol 1IN MIGBalde] 6)(AldNITINS @ 1BIAIMo
@012  MORHO1HNHDI0 @O @0g]MUCMIL lds
@OW1HIOCOMINS  MSa{lRI0HNIB  &)(aldgNIMQIOS  (al16)aNd:
HBEIMOUE GNIOTD 1OQ 2 NAMELIEASIOMBHQI0 6)alQ).

In page 165 of B-13 it is stated as under:

@ 13NV IO IMEI0 (G drdx30) o]

MBS 1TV BBHIN(UYT1BUNAHNE MNSHHNM @RV 1@ al@ .
ol @™o all@)v @RMVEUENIOW MO @M@ 1MOG3
MVOWOEM o013 M@3BHO0 12100 1@, 29l)
M9aN21 O @3 HH@E1MIU3 gV} OXNV(HHSO ] QIAlWhIW]

[eleNe]

O’ 1@)AOMEBRAS @00 1HIOOD 1M @SGEMINIEYN BT
HBR1MNIU3 (al1DaNE; @OCRANTD INW-2)

Therefore the contention of the Defendants that Kottayam Diocese was
created by the Pope after convincing himself that the southist were
practicing Endogamy and therefore they should be allowed legal
protection by creating a separate Diocese with Endogamy right is a result
of fraudulent thinking. The recommendation of the Propoganda Fide was
submitted to the Pope on 27" August and the next day itself the approval
came through the State Secretary on behalf of the Pope as the Pope was
not keeping good health.
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4.11 Whether the Papel Bull dated 29.08.1911 allowed Endogamy right to

Southists?

It is the Defendants’ contention that Endogamy rights were granted to
them in the Bull issued by Pope Pius X on 29th August, 1911. The Bull

was reproduced by the Plaintiff in para 29 of the Plaint which is as under:

29) That the Papal Bull issued by St. Pius X creating Kottayam Diocese
1s as under:-

“For the future record of the fact. In the office divinely
entrusted to us for governing the Universal Christian flock
we consider it especially ours to determine for the churches
such boundaries which correspond to the good of faithful
and to the desires of those who preside over them. For this
reason in order to provide better for the faith and piety of
the Syro-Malabar people we have decreed to constitute a
new Apostolic Vicariate in their region.

For this people our predecessor of happy memory Pope Leo
XIII by a letter similar to this dated July 28, 1886,
established three Apostolic Vicariates, namely of Trichur,
Ernakulum and Changanacherry and thought it fit to
appoint over them three prelates selected from among them.

Now, however, since the three Vicars Apostolic of the same
above mentioned Vicariates, after mutual consultation have
insistently petitioned us by a letter, dated March 1 of this
year, that a new Apostolic Vicariate may be erected in the
town commonly called Kottayam in order to satisfactorily
cater to the spiritual needs of those regions and to reconcile
the minds of the dissidents, we having maturely and
diligently considered all the important facts of the matter
with our venerable brethren the Cardinal of the Holy
Roman Church in the Sacred Congregation of propagating
the Christian Name for the Affairs of the Oriental Rite,
decided to kindly accept such request and show proof of our

benevolence to the aforesaid nation.

Therefore, by motu proprio, with sure knowledge and
fullness of our power we separate all the Southist parishes
and churches from the two Apostolic Vicariates of
Ernakulam and Changnacherry and constitute them into a
new Apostolic Vicariate in the town commonly known as
“Kottayam” for the Southist people. On that account it shall
include all the churches and chapals pertaining to the
Kottayam and Kaduthuruty foranes in the Apostolic
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Vicariate of Changanacherry and also the Southist
churches of the Apostolic Vicariate of Ernakulum.

We want and command these this, decreeing that this letter
shall always exist firm, valid and efficacious, and shall gain
and obtain full and integral effect and shall most fully
favour in all things and every way lose whom it pertains
and shall pertain in the future, and thus it must be judged
invalid and void if it happens to be tampered with by any

one of whatever authority knowingly or unknowingly.

Notwithstanding our Apostolic Chancery’s rule of not
removing the acquired right, and whatever other Apostolic
constitutions to the contrary. Given at Rome before St.
Peter under the fisherman’s ring on the 29" day of August
1911, in the ninth year of our pontificate.”

In the W.S. the Defendants did not dispute the correctness of the Bull
quoted by the Plaintiffs. Further in Para 37 of the Written Statement they
have quoted the phrase from last but one para of the Bull quoted in para
29 of the Plaint. Further almost similar translation is produced by the
Defendants witness DW 1as exhibit B (4)(b). A perusal of the Bull dated
29" August, 1911 would make it absolutely clear that the Pope did not
allow the Defendants to practice Endogamy in the Kottayam Diocese.
On the other hand it was made clear in the Bull that “ to reconcile the
mind of the dissidents and to cater to spiritual needs of those region”
and for such reason the decision of creation of a new Diocese was taken.
Thus it can be seen that attributing granting of Endogamy rights to
Southists just by creation of Kottayam Diocese is far from truth , baseless
and not even in the wild dreams of the Pope when Chenganassery
Diocese was bifurcated in to Kottayam and Chenganaserry Dioceses . As
submitted above the creation of Kottayam Diocese was to reconcile the

minds of the dissidents. The Diocese was not created to find any

alleged solution to the intra community disputes among Southists as to

whether those who marry from outside the community should be expelled

from the Diocese or not. Thus the contention of the Defendant that the

Bull of Pius X dated 29™ August 1911 empowered them to practice
Endogamy and to expel its members from the Diocese to protect

Endogamy is contrary to stipulations in the Bull itself.
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Similar rivalry and not marrying from other communities are prevalent in
other Dioceses of the Catholic Church and among other Christians.
Rivalry and not marrying from other communities is a product of cast
consciousness in India during that period. Considering similar issues
Catholic Church created similar Dioceses generally for one caste or
group of people but never allowed to exclude others from membership.
Nowhere in the Catholic Church Endogamy rights were allowed.

Endogamy is in violation of the teachings of Jesus.

In Exhibit B-23 a document produced by the Defendant No. 7 it is stated

as under :

“Page 60 : There are no intermarriages between Syrians of the
various denominations and Latin Catholics. Under very exceptional
circumstances, a Romo-Syrian contracts a marriage with one of Latin
rite, and vice versa, but this entails many difficulties and disabilities
on the issues. Among the Latins themselves, there are again, no
intermarriages between the communities of the Seven Hundred, the
Five Hundredm and the Three Hundred. The difference of cult and
creed has led to the prohibition of marriages between the Romo
Syrians and Jacobite Syrians. The Jacobite Syrians properly so called,
the St. Thomas Syrians and the Syro- Protestants do, however,
intermarry. The Southerners and Northnerners do not intermarry, any
conjugal ties effected between them subject the former to some kind of
social excommunication.

The relevant Cross Examinationof DW1 Mr. Stephen George are as under:
42
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The relevant Cross Examinationof PW1 Mr. Joseph are as under:

RIOOIME  MERWINRI  &dd2l  @al®  af)P30MQ1HOHBHNEUNE]
Mdaa)). @RI @al@® @AM 1H6I[@HNBNINS] .

0»02/18  @IOWIT3  @RYEDIADBE  BOUNEERBIAT)? 6)5:02{103
QAlOWIT3 @YOOWIo Bal@HN)o. @YNUUMIOAUSIAM  f)LI0NISOQ)0
Gal@B6)o. @RI ©alMEWI? @YLIANY @al® of)2I0NIeW)o
Gal@HM0. alBGHH UG TB:MO  BHMIDMVM NHB0 BHSYOLIIW]
@AM 18600 1@M M0 Bal@H)0.

Whether any special privilege was conferred on the Southists than

what was granted to Northists in the Papel Bull dated 29.08.1911 ?

In the Pope’s Bull dated 29™ August 1911 the Northists and Southists
were equally treated and no special advantage or privilege was conferred
on the southist people. A contention was raised by the Defendants that
considering the Endogamy practiced by the southists from AD 345
onwards, the Pope established Kottayam Dioceses for the Southists with
a right to practice Endogamy. As submitted earlier no information,
demand or data was available before the Propaganda Fide regarding
practice of Endogamy by the Southists whose recommendation was
accepted by the Pope in toto. The perusal of the bull also reveal that both
Southists and northist were equally treated and the Bull divided the
Churches into where each side was in majority two Dioceses. Whatever
benefits granted to Southists were equally granted to the Northists also.
Therefore the contention that special privilege for practicing Endogamy
was conferred on the Southists by the Pope in the Bull is totally wrong

and misplaced and is the result of a perverted interpretation.

The relevant Cross Examination of DW1, Fr. Jay Stephen is as under:

34
1911-0.1 NNUWB (ald000 OMHBH)0RINABHE) MTIHIBID)  af)eA)
2100 @RAIMIW0 HDBNBINAHE MMBBIVI)AN)? ODHH)oERO
NO}OS MSQUBHGHUBEE BHISWo 0)alMWIT GalOOMBS @PM)
QioBo  eIEla)). @RE® G@RAIRHIU0  MOMNWVEE!  AISHN)oBI
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73
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Whether the Kottayam Diocese created by the Pope in the Bull
dated 29" August 1911 was for the entire Knanaya Community with

personal jurisdiction?

This contention also has no basis. According to the Defendants Knanaya
Community is speard in various Churches of Christian religion including
the Catholic Church .Even in the Catholic Church the southist people are
spread in all the three Rites namely Latin, Syro Malabar and Syro
Malankara Churches. Even in the Syro Malabar Church the then
prevailing all the three Dioceses namely Trichur, Ernakulam and
Chenganassery, Knanaya Community members were residing. Even in
the Chenganassery Diocese Southists were members in various “Ara
Pally” where both southist and northist were members. Similarly in the
nearby southist Churches a few northists were members. What the Bull
directed was that the Churches where southists in majority in
Chenganassery Dioceses made part of the Kottayam Diocese irrespective
of whether there were northist members also. Similarly three parishes
in the adjacent Ernakulam Dioceses were also made part of kottayam

Diocese as an administrative action. All southists in the Catholic
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4.14

Church who are members in Churches other than these 26 Churches
were not included in the kottayam Diocese. Thus it can be seen that
Kottayam Diocese was not established for the entire knanaya community
of Catholics but only for a limited number who were in some parishes of
Chenganassery and Ernakulam Dioceses. Therefore the contention that
the Diocese was created for a community is misplaced but a few parish
Churches were only included in the Kottayam Diocese and not by

personal jurisdiction

Whether the Pope would have granted Endogamy rights
which is inviolation of the Bible for the first time in the
history of the Church to a group containing 20000 members
where as the Church contained atleast 100 crore members

at that time?

As submitted earlier there was no evidence, data or demand before the
Pope in 1911 regarding the alleged practice of Endogamy by the
Southists when the crisis in the Chenganassery Diocese is being
resolved. In the 1900 year old history of the Catholic Church there was
no precedent till that time that Endogamy was allowed to be practiced in
any Diocese in the Catholic Church. For that matter even till date
Endogamy right is not conferred in any of the Dioceses of the Catholic
Church. The Pope could not have granted Endogamy right as the
practice of Endogamy is in violation of the teaching of the Jesus, contrary
to articles of faith of the Church as also in violation of the Canon Law
governing at that time. What was before the Pope was a strife between
two communities and not an intra dispute within the southist community
regarding whether Endogamy should be approved by the Church by
creating a Diocese. As stated in Exhibit B-23 which is elicited in para
4.11 at page 100 above similar strife were prevalent among other
communities and Dioceses were created taking into account prominent
communities but none was with Endogamy rights. Therefore this
contention of the Defendants that bull contained a right for Endogamy for

the Kottayam Diocese is absolutely baseless.
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4.16

The relevant Cross Examinationof DW1 Fr. Jay Stephen are as under:
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eilond e @RMAIGl®I6M).  GHISWo  O)alMTLILIO®
CAIOH0OHWEBB) MDILID af)aN) alOEIMIM VOBIVELI? af)MlEeo]
@lal EH05Wo V)al® allam)SO)M MOOMILN8] ag)MBEWINa
CRIGHOMIORI0) AMAlje @PMAIBODILN)AVIAl  af)aD» D

000 MIEUWIHHICR0? BRGIOMBD)Gla] ag)Mlsedlalel.

The relevant Cross Examinationof DW2 Mr. Stephen George are as
under:

HHCOMORIHH TVRVIG B0) TVMBIVOMIMIo af)MBEWOIMAl MS
aflernseom  @RWIHI00 HHISIOWISIEl o))  alOWIAM)?  GRO)
OMQOEM. af)(@ QoUW AVJOOWIM  @PMIAIB0  HIHIS)OIN D)
@ROIWI0? AMEBBHROS H00Jo af)MIBHOIWI0. MDLIOD® GO
0O 1eN0 al)  16906M1HH06R0? af)Mlensluilal.

Rivalry between Southists and Northists is not a reason for expelling
Southists from their own Diocese of the Catholic Church for not

practicing Endogamy.

Even if for argument sake it is admitted that there was rivalry between
the Southists and Northists in the Chenganassery Diocese which
necessitated creation of a Diocese for Knanayites which comprised only
20000 members, that does not mean that for solving that rivalry members
in the Southists community should practice Endogamy. Practising

Endogamy has nothing to do with rivalry with Northists.

Also kindly see the Cross Examination quoted in pages 102 -103 above.

Whether Mar Mathew Makil who spareheaded the demand
for a Diocese for southists from the Pope stated any time
during his life time that the Kottayam Diocese was created

with Endogamy rights to Southists?
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Relevant part of para 32 and 48(iv) of the Plaint are as under:

32) That a perusal of the aforesaid Bull would also reveal that no such
right or power is conferred on the Defendant No.l and 2 to expel a
member of Kottayam Diocese from his membership for entering into the
sacrament of marriage with another Catholic. If such an interpretation as
adopted by the Defendant No.1 and 2 is taken as correct, then the Bishop
of Chenganacherry can also expel a Northist when he or she marries a
Southist from the Defendant No.2. Therefore the alleged power claimed
by the Defendant No. 1 and 2 under the Papal Bull of 29th August 1911
is the result of a misplaced and baseless interpretation of the Papal Bull.
Whenever a new Diocese is created, the Papal Bull will state that it is for
the development and progress of a section of people and that is precisely
how the Papal Bull of 29th August 1911 while creating the Kottayam
Diocese is said to be for the Southists. The Papal Bull does not say that
the Diocese is established for perpetuating a policy of exclusion and
discrimination or for maintaining imaginary blood purity. The Papal Bull
also does not say that its members must not enter into the sacrament of
marriage with members of other Catholic Dioceses or such members
marrying so should be expelled etc. Such a misplaced interpretation
totally militates against Christian teachings and is totally alien to the true
intentions of the holy Pope who sanctioned the Diocese. Bishop Makil
who was the first and then presiding Bishop of Changanessary Diocese
and the first Bishop of Kottayam Diocese did not expel any member of
Defendant No.2 for marrying a Catholic from another Catholic Diocese.
(Emphasis Supplied)

48) That on the basis of the submissions made above, the Plaintiff most
respectfully sums up as under:

IV. Bishop Makil in his diary had stated that if creation of Kottayam
Diocese was sought on the basis of Endogamy, Pope Pius X would not
have granted the same. During his tenure as the Bishop of Defendant
No.2, Kottayam Diocese, Bishop Makil did not terminate membership of
any member for marrying another Catholic. In his 'Book of Decrees',
marrying a Catholic from another Diocese was not included as an
impediment for marriage or as contrary to a valid custom.

These facts are not denied in the Written Statement.
The relevant Cross Examination of DW1, Fr. Jay Stephen is as under:
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4.18

@@IC3 DSHaICS ~ @RYAIIM)  oVloyanlel @63 alowW)
N O@QIEM af)aN}o af)MEWINA] @RYBIAOW] MSa{lelnss]
QO 1940 HSILI6M af)Mo alOWIMM)? af)MEWINE] AD 345
M@ VD00 aldeilaf) AIOYIM@6M.

It is evident from the pleadings and documents that nowhere Mar
Mathew Makil stated or written that the Diocese was created by the Pope
with Endogamy right for southists. It is also a fact that Mar Mathew
Makil had a fear that if the communal name ‘Knanaite’ was used in the
memorandum Exhibit B-3 then the Pope may not grant a Diocese.
Therefore in all the correspondences he used the term southist Vs.
northist. The averment in the Plaint in this regard in para 48 (iv) are not
denied by the Defendant in the W.S. The averment of the Plaintiff in Para
32 of the Plaint that Mar Mathew Makil never expelled any member of
Defendant No.2 for marrying a Catholic from outside the Community is
not denied by the Defendant. Therefore it can be seen that even the
Bishop who had secured the Diocese for the southists did not claim any
time that in the Bull dated 29.08.1911the Pope had allowed practice of
Endogamy in the Kottayam Diocese.

Whether the Predecessors in office Defendant No.1 and Defendant
No. 2 informed the Pope anytime that they were practicing
Endogamy on the basis of the Bull issued by the Pope on 29™ August,
1911

It is admitted in evidence that the starting of practice of Endogamy was
never informed to the Pope by the Defendants 1 and 2. The relevant

Cross Examination of DW1, Fr. Jay Stephen is as under:

35
G350 0}al®IWIB3:IGHUE MIB]00]|EWIS af)BEWINA] MS
oflelnemalom8s  @RAIM0Wo 1911 ORI Gala|@d 6N  aIsl
M@BHIWVIFYE 0?7 af)am GRYOIGIMISIE 0?7 @PEEBOM  G@RYOO
eomISlal. Gala|03 NNBH08 HDHH)0RIN RMOWHHIW] 0)al®
MRBBHIQ®IMOG3 MU M  120HH]IV® @REEBHMWIEM.

Whether the Syro Malabar Church can appoint a non- Knanaite as
the Bishop of Defendant No. 2 in the place of Defendant No.1?

The fact that Kottayam Diocese is like any other Diocese in the Syro
Malabar Church (Defendant No. 4) with same rules and regulations

without any Endogamy right is revealed from the fact that the Defendant
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4.19

No. 1, the Bishop of Defendant No. 2 could be transferred to any other
Diocese of Syro Malabar Church by Defendant No. 4. It also came in
evidence that the new Bishop replacing Defendant No.1 need not be from
Knanaya Catholic Community. Canon law does not prohibit any such
transfer. If non-knanaite is a Bishop of Defendant No.2, the Knanaya
community cannot claim that the new Bishop is the community leader.
This also indicates that Defendant No. 2 is like any other Diocese of
Defendant No.4 and governed by same set of rules and has no special
privilege or Endogamy rights than others. The relevant portion of the

Cross Examination of DW1, Fr. Jay Stephen is as under:
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CHISWo @OMI0)al®I HA@IOM uNLIo 2091 HB(IOM MW
2e90m aV1c00 BRINIOB TVRWEE af)OaM(6B1RI0 BOGMOIMIE:
@S MG 0? MVBW)ANS BRWIBHIBIBHUBEN aB® OR(MICNW)0
@PE6BR0S)A1EEBROS 0 MOQJo.
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BOVOEDIG36a|®OTVIGIEHEMHAM  aBe®Eslelo  Mlwamoad
alo@IaMEG  0? QLRI MIVAMTIENS aNJo AA(MICM®) VM)
B0QOMIMO]50I000]0leneMeOaM)0  alo@)avlal.  Witness
added ©0c¢MOM 1507 @3 30 (UGUMIW] @SN custom @S
@O aVE @PMYAUBHN)AM)

It 1s submitted that transfer and appointment of Bishops has no relevance

to the Custom mentioned in Canon 1507

What is the official position of the Defendant No.5 regarding
Endogamy in the Catholic Church?

During the cross examination it was disclosed by the witness Fr. Jay
Stephen that the Defendant No.5 had appointed in 2015 a Bishop from
Canada as a Commission to study and report about the knanaya
community in Kottayam Diocese and outside. This appointment of the
Commission was done after the legal notices dated 28.2.2015 (Exhibit A-
14) was served on all the Defendants including Defendant No. 5 by the
Plaintiffs and after the institution of the Suit by the Plaintiff. It is also
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admitted by the witness that the Commission visited the Defendant
No.land 2 and held discussions with them. Thereafter he had submitted
a Report to the Defendant No. 5 in the year 2017. However the said
Report 1s not made public. The General Council of the Defendant No.5
after considering the Report made an unequivocal declaration that
Endogamy will not be allowed to be practiced anywhere in the Catholic
Church. It was also made clear that the defacto practice of Endogamy in
the Kottayam Dioceses is tolerated. After cross examination on this point
the document No. B -19 was exhibited by the DW1 on the last date. It
is submitted that the Plaintiffs are not bound by any such communication
or letter exchanged between the Defendants 1.e. made between
Defendant No. 5 and Defendant No. 1 regarding the practice of
Endogamy as such a practice is contrary to Divine Law, canon law and
laws in India. Further B-19 is not any decree, or rescript issued by the
Defendant No.5. It is a letter communication between Defendant No. 1
and 5 and has no legal consequence. Without prejudice to the aforesaid
submission the Plaintiffs also submit that by producing the letter dated
15.11.2017 (Exhibition B-19) the Defendants admit that the practice
being done by the Defendants is not dejure. The words “defacto
practice” means that the same is not a de jure practice. This means that
the practice is not with the support of law. This defacto practice also

necessarily means that the Defendant No.1 clearly admits that in the Bull

1ssued in the vear 1911 the Pope did not grant Endogamy rights to be

practiced by the Southist. The relevant Cross Examination of DW1,

Fr.Jay Stephen is as under:
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63001@0@«58 GHHOM(SIBNaHM  HOABHIUE  6NIU3a00Ud  af)aM
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The word ‘toleration’ itself means that what is going on in Kottayam
Diocese as Endogamy is something which is not acceptable to the Church
in law, but the same is continuing. The Plaintiff’s submission is that no
such toleration could have been allowed by the Defendant No.5 to the
Defendant No. 1 &2 as the same 1s not acceptable to the Catholic Church
as also the same is in violation of Divine Law, canon law, civil rights of
an Indian citizen as also violation of fundamental rights as also human
rights of those who are expelled in the name of Endogamy as also

prejudical to the interest of those members in the Diocese who are not
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5.1

able to find a match for marriage. The Defendant No.5 has no right or
competence to allow and tolerate such a conduct of the Defendant No. 1
and 2 to the detriment of the law abiding innocent members who are
expelled from the Diocese in the name of alleged Endogamy right. It is

also relevant that the Defendant No. 5 did not oppose the Suit. It is also

very important to submit that by producing B-19 before the Court, the
Defendants impliedly admit that in the Bull dated 29.08.1911 the Pope

did not grant Endogamy rights as B-19 state that Endogamy is a defacto

practice. This means Catholic Church never allowed this practice as

dejure.

Violation of Constitutional Law and Human Rights by the
Defendant No. 1 and 2 by enforcing strict Endogamy in the
Defendant No.2

The practice of Endogamy in the Defendant No.2 is a grave
constitutional and Human Right violations. In para 26 and 27 of the

Plaint, the Plaintiffs stated as under:

26) That after Independence, India became a democratic
republic. The Constitution of India under. Article 25
guarantees freedom of religion to its citizens. The Defendant
No. I and 2 however compels members to marry members of
the Diocese of Kottayam only and if anyone marries from any
other Catholic Diocese, his/hers membership is terminated
from the Defendant No.2 by the Defendant No.l. The
Defendant No.l has no such authority to terminate
membership for such a reasoning and said action is a
violation of the fundamental and civil rights of the citizens
guaranteed under the Constitution of India.

27) That it is a universally recognized principle that the
process of termination of membership from an organization
should be adopted only for serious violation of the rules of
that organization. It is further a rule of natural justice that a
person whose membership is being terminated should be
informed about the reason for his termination of membership
from the organization and he should be afforded an
opportunity to defend himself before an order of terminating
his membership from the diocese is passed. These basic
human rights and the fundamental principle of natural justice
are being violated by the Defendant No.l and 2 while
terminating membership of the members who marry another
Catholic. The Defendant No.l and 2 are violating the
provisions of the following international covenants while
terminating the membership of members:-
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5.2

a) Universal Declaration of Human Rights [Articles 16, 18,
29 (2)]

b) International Covenant on Civil and Political Rights
[Articles 17, 18, 23, 27]

c¢) Declaration on the Rights of Persons belonging to National
or Ethnic, Religious and Linguistic minorities [Articles 2-7]

d) International Convention on the Elimination of All Forms
of Racial Discrimination [Articles 2-6].

The Plaintiffs have in details submitted above the details of the facts of the
legal violations committed by the Defendants. In para 16-22 of the Plaint
which are reproduced in para 1.16 to 1.22 pages 6 to 9 above and the same

may be read as submissions here also.

Constitutional law judgment.

In the judgment of nine member Constitution Bench, the Supreme Court
IK.S. Puttaswamy and Another Vs. Union of India and others as
reported in (2017) 10 Supreme Court Cases, while dealing with privacy
of the citizens with regard to protecting of personal information of the

citizens, it is held as under :

Para 320 : Privacy is constitutionally protected right which emerges
primarily from the guarantee of life and personal liberty in Article 21 of
the Constitution. Elements of privacy also arise in varying contexts from
the other facets of freedom and dignity recognized and guaranteed by the
fundamental rights contained in Part II1.

Para 321 : Judicial recognition of the existence of a constitutional right
to privacy is not an exercise in the nature of amending the Constitution
nor is the Court embarking on a constitutional function of that nature
which is entrusted to Parliament.

Para 322 : Privacy is the constitutional core of human dignity.
Privacy has both a normative and descriptive function. At a normative
level privacy subserves those eternal values upon which the guarantees
of life, liberty and freedom are founded. At a descriptive level, privacy
postulates a bundle of entitlements and interests which lie at the

foundation of ordered liberty.

Para 394 : With the advent of democracy and of limited constitutional
government came the State, a new actor with an unprecedented capacity
to interfere with natural and common law rights alike. The State differs
in two material ways from the monarch, the previous site in which
governmental power (including the power to compel compliance through
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penal laws) was vested. First, the State is an abstract and diffuse entity,
while the monarch was a tangible, single entity. Second, the advent of
the State came with a critical transformation in the status of the governed
from being subjects under the monarch to becoming citizens, and
themselves becoming agents of political power qua the State.
Constitutions like our own are means by which individuals - the
Preamble. “People of India”- create “the State”., a new entity to serve
their interests and be accountable to them, and transfer a part of their
sovereignty to it. The cumulative effect of both these circumstances is
that individuals governed by Constitutions have the new advantage of a
governing entity that draws its power from and is accountable to them,
but they face the new peril of a diffuse and formless entity against whom
existing remedies at common law are no longer efficacious

Para 396 : This court has already recognized the capacity of
Constitutions to be the means by which to declare recognized natural
rights as applicable qua the State, and of constitutional courts to enforce
these declarations. In Kesavananda Bharati v. State of Kerala, Mathew,

J. borrows from Roscoe Pound to explain this idea in the following
terms: (SCC p. 783. Para 1461)

“1461. While dealing with natural rights, Roscoe Pound states on p. 500
of Vol. 1 of his Jurisprudence:

* Perhaps nothing contributed so much to create and foster hostility to
courts and law and constitutions as this conception of the courts as
guardians of individual natural rights against the State and against
society; this conceiving of the law as a final and absolute body of
doctrine declaring these individual natural rights, this theory of
constitutions as declaratory of common law principles, which are also
natural-law principles, anterior to the State and of superior validity to
enactments by the authority of the State; this theory of Constitutions as
having for their purpose to guarantee and maintain the natural rights of
individuals against the Government and all its agencies. In effect, it set
up the received traditional social, political, and economic ideals of the
legal profession as a super-constitution, beyond the reach of any agency
but judicial decision.” (emphasis supplied)

This Court also recognizes the true nature of the relation between the
citizen and the State as well as the true character and utility of Part I11.
Accordingly, in PUCL v. Union of India, it has recently been affirmed
that the objective of Part Il is to place citizens at centre stage and make
the State accountable to them. In Society for Unaided Private Schools of
Rajasthan v. Union of India, it was held that (SCC p. 32, para 27)

“f) fundamental rights have two aspects (firstly) they act as fetter on
plenary legislative powers, and secondly, they provide conditions for
fuller development of our people including their individual dignity.

Para 525: But most important of all is the cardinal value of fraternity
which assures the dignity of the individual. The dignity of the individual
encompasses the right of the individual to develop to the full extent of his
potential. And this development can only be if an individual has
autonomy over fundamental personal choices and control over
dissemination of personal information which may be infringed through
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an unauthorized use of such information. It is clear that Article 21, more
than any of the other articles in the fundamental rights chapter, reflects
each of these constitutional values in full, and is to be read in
consonance with these values and with the international covenants that
we have referred to. In the ultimate analysis, the fundamental right to
privacy, which has so many developing facets, can only be developed on
a case to case basis. Depending upon the particular facet that this relied
upon, either Article 21 by itself or in conjunction with other fundamental
rights would get attracted.

Para 543: The incorporation of expression “Diginity of the individual”’
in the Preamble was aimed essentially to show explicit repudiation of
what people of this country had inherited from the past. Dignity of the
individual was, therefore, always considered the prime constituent of the
fraternity, which assures the dignity to every individual.  Both
expressions are interdependent and intertwined.

Para 544: In my view, unity and integrity of the nation cannot survive
unless the dignity of every individual citizen is guaranteed. It is
inconceivable to think of unity and integration without the assurance to
an individual to preserve his dignity. In other words, regard and respect
by every individual for the dignity of the other one brings the unity and
integrity of the nation.

Para 545:. The expressions “liberty”, “equality” and fraternity”
incorporated in the Preamble are not separate entities. They have to be
read in juxtaposition while dealing with the rights of the citizens. They,
in fact, form a union. If these expressions are divorced from each other it
will defeat the very purpose of democracy.

Para 546: In other words, liberty cannot be divorced from equality so
also equality cannot be divorced from liberty and nor can liberty and
equality be divorced from fraternity. The meaning assigned to these
expressions has to be given due weightage while interpreting articles of
Part 111 of the Constitution.

Para 548: Our Constitution has recognized certain existing cherished
rights of an individual. These rights are incorporated in different articles
of Part Il of the Constitution under the heading — Fundamental Rights.
In so doing, some rights were incorporated and those which were not
incorporated, were read in Part III by the process of judicial
interpretation depending upon the nature of right asserted by the citizens
on case-to-case basis.

Para 549: It was not possible for the Farmers of the Constitution to
incorporate each and every right, be that a natural or common law right
of an individual in Part III of the Constitution. Indeed, as we can see
whenever occasion arose in the last 50 years to decide as to whether any
particular right alleged by the citizen is a fundamental right or not, this
Court with the process of judicial interpretation recognized with
remarkable clarity several existing natural and common law rights of an
individual as fundamental right falling in Part III though not defined in
the Constitution. It was done keeping in view the fact that the
Constitution is a sacred living documents and, hence, susceptible to
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appropriate interpretation of its provisions based on changing needs of “
we, the People” and other well-defined parameters.

HUMAN RIGHTS (from the same judgment)

Para 148 : j. India’s commitments under international law

The recognition of privacy as a fundamental constitutional value is
part of India’s commitment to a global human rights regime. Article
51 of the Constitution, which forms part of the directive principles,
requires the State to endeavour to ‘‘foster respect for international
law and treaty obligations in the dealings of organized peoples with
one another. Article 12 of the Universal Declaration of Human
Rights, recognizes the right to privacy.

“12. No one shall be subjected to arbitrary interference with his
privacy, family, home or correspondence, nor to attacks upon his
honour and reputation. Every one has the right to the protection of
the law against such interference or attacks.”

Similarly, the International Covenant on Civil and Political Rights
was adopted on 16.12.1979 and come into effect on 23.3.1976. India
ratified it on 11.12.1977. Article 17 of the ICCPR provides thus:

:The obligations imposed by this article require the State to adopt
legislative and other measures to give effect to the prohibition against
such interferences and attacks as well as to the protection of the
right.”

Para 149: The Protection of Human Rights Act, 1993 which has
been enacted by Parliament refers to ICCPR as a human rights
instrument. Section 2 (1) (d) defines “human rights”

“2.(1) (d) “human rights” means the rights relating to life, liberty,
equality and dignity of the individual guaranteed by the Constitution
or embodied in the International Covenants and enforceable by courts

»

in India.”.

b

Section 2 (1) (f) defines “ international covenants.’

“2.(0)() “International Covenants” means the International
Covenant on Civil and Political Rights and the International
Covenant on Economic, Social and Cultural Rights adopted by the
General Assembly of the United Nations on 16.12.1966 and such
other Covenant or Convention adopted by the General Assembly of
the United Nations as the Central Government may, by notification,

specify,”

Under Section 12 (f) of the Protection of Human Rights Act, 1993,
the National Human Rights Commission:

(L3

is entrusted with the function of studying treaties and other
international  instruments on  human  rights and  make

»

recommendations for their effective implementation”.

Para 150 : ICCPR casts an obligation on States to respect, protect
and fulfill its norms. The duty of a State to respect mandates that it
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must not violate the right. The duty to protect mandates that it must
not violate the right. The duty to protect mandates that the
Government must protect it against interference by private parties.
The duty to fulfil postulates that the Government must take steps
towards realization of a right. While elaborating the rights under
Article 17, general comment 16 specifically stipulates that :

“.... There is universal recognition of the fundamental importance,
and enduring relevance, of the right to privacy and of the need to
ensure that it is safeguarded, in law and practice.” Significantly,
while acceding to ICCPR, India did not file any reservation or
declaration to Article 17. While India filed reservations against
Articles 1, 9 and 13, there was none of Article 17:

“Article I refers to the right to self-determination. The reservation to
Article 1 states that:

“1. The Government of Republic of India declares that the words *
the right of self — determination” appearing in ( this article) apply
only to the people under foreign domination and that these words do
not apply to sovereign independent States or to a section of a people
or nation which is the essence of national integrity.

The reservation to Article 9, which refers to the right to liberty and
security of person, detention and compensation payable on wrongful
arrest or detention, states that:

9. The Government of the Republic of India takes the position that the
provisions of the article shall be so applied as to be in consonance
with the provisions of clause (3) to (7) of Article 22 of the Constitution
of India. Further under the Indian legal system, there is no
enforceable right to compensation for persons claiming to be victims
of unlawful arrest or detention against the State.”

The reservation to Article 13 — which refers to protections for aliens,
states that

'13. The Government of the Republic of India reserves its right to
apply its law relating to foreigners.”

Para 151 : On 30.06.2014, a report was presented by the office of
the United Nations High Commissioner for Human Rights. The report
underscores that :

“13. ... there is universal recognition of the fundamental
importance, and enduring relevance, of the right to privacy and of the
need to ensure that it is safeguarded, in law and in practice.”

Para 154 . The position in law is well settled. What there is a
contradiction between international law and a domestic statute, the
Court would give effect to the latter. In the present case, there is no
contradiction between the international obligations which have been
assumed by India and the Constitution. The Court will not readily
presume any inconsistency. On the contrary, constitutional provisions
must be read and interpreted in a manner which would enhance their
conformity with the global human rights regime. India is a
responsible member of the International community and the Court
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must adopt an interpretation which abides by the international
commitments made by the country particularly where its
constitutional and statutory mandates indicate no deviation. In fact,
the enactment of the Human Rights Act by Parliament would indicate
a legislative desire to implemental the human rights regime founded
on constitutional values and international conventions acceded to by
India.

Para 463 In fact, the Protection of Human Rights Act, 1993, makes
interesting reading in this context. Sections 2(l)(d) and (f) are
important, and read as follows:

"2. Definitions.-(1) In this Act, unless the context otherwise
requires-

(@)-(c) * * *

(d) ""human rights" means the rights relating

to life, liberty, equality and dignity of the

individual guaranteed by the Constitution or

embodied in the International Covenants and

enforceable by courts in India;

(e) * o/ k %

(/) "International Covenants' means the

International Covenant on Civil and Political

Rights and the International Covenant on

Economic, Social and Cultural Rights adopted

by the General Assembly of the United Nations

on 16-12-1966 and such other Covenant or

Convention adopted by the General Assembly

of the United Nations as the Central

Government may, by notification, specify,"
Para 534.1 : It is clear that the international covenants and
declarations to which India was a party, namely, the 1948
Declaration and the 1966 Covenant both spoke of the rightto life and
liberty as being “inalienable”. Give the fact that this has to be read as
being part of Article 21 by virtue of the judgments referred to supra, it
is clear that Article 21 would, therefore, not be the sole repository of
these human rights but only reflect the fact that they were

“inalienable”, that they inhere in every human being by virtue of the
person being a human being:

Para 534.2 : Secondly, developments after this judgment have also
made it clear that the majority judgments are no longer good law and
that Khanna, J.’s dissent is the correct version of the law. Section 2
(1)(d) of the Protection of Human Rights Act, 1993 recognizes that the
right to life, liberty, equality and dignity referable to international
covenants and enforceable by courts in India are “human rights”.
And international covenants expressly state that these rights are
“inalienable” as they inhere in persons because they are human
beings. In LR. Coetho.., this Court noticed in para 29 that : (SCC

p.76)
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“76.... The decision in ADM, Jabalpur, about the restrictive reading
of the right to life and liberty stood impliedly overruled by various
subsequent decisions.”,

And expressly held that these rights are natural rights that inhere in
human beings thus: SDD pp. 85-86, para 61)

"61. The approach in the interpretation of fundamental rights
has been evidenced in a recent case M. Nagaraj v. Union of
India, in which the Court noted: (SCC pp. 241-42, para 20)

“20. This principle of interpretation is particularly apposite to the
interpretation of fundamental rights. It is a fallacy to regard
fundamental rights as a gift from the State to its citizens. Individuals
possess basic human rights independently of any Constitution by
reason of the basic fact that they are members of the human race.
These fundamental rights are important as they possess intrinsic
value. Part Il of the Constitution does not confer fundament rights. It
confirms their existence and gives them protection. Its purpose is to
withdraw certain subjects from the area of political controversy to
place them beyond the reach of majorities and officials and to
establish them as legal principles to be applied by the courts. Every
right has a content. Every foundational value is put in Part Il as a
fundamental right as it has intrinsic value. The converse does not
apply. A right becomes a fundamental right because it has
foundational value. Apart from the principles, one has also to see the
structure of the article in which the fundamental value is
incorporated. Fundamental right is a limitation on the power of the
State. A Constitution, and in particular that of it which protects and
which entrenches fundamental rights and freedoms to which all
persons in the State are to be entitled is to be given a generous and
purposive construction. In Sakal Papers ( P) Ltd. v. Union of India
this Court has held that while considering the nature and content of
fundamental rights, the Court must not be too astute to interpret
the language in a literal sense so as to whittle them down. The Court
must interpret the Constitution in a manner which would enable the
citizens to enjoy the rights guaranteed by it in the fullest measure.
An instance of literal and narrow interpretation of a vital
fundamental right in the Indian Constitution is the early decision of
the Supreme Court in. A.K. Gopalan v. State of Madras. Article 21
of the Constitution provides that no person shall be deprived of his
life and personal liberty except according to procedure established by
law. The Supreme Court by a majority held that "procedure established
by law” means any procedure established by law made by Parliament
or the legislatures of the State. The Supreme Court refused to infuse
the procedure with principles of natural justice. It concentrated solely
upon the existence of enacted law. After three decades, the Supreme
Court overruled its previous decision in A.K. Gopalan and held in its
landmark judgment in Maneka Gandhi v. Union of India that the
procedure contemplated by Article 21 must answer the test of
reasonableness. The Court further held that the procedure should also
be in conformity with the principles of natural justice. This example
is given to demonstrate an instance of expansive interpretation of a
fundamental right. The expression 'life' in Article 21 does not connote
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merely physical or animal existence. The right to life includes right to
live with human dignity. This Court has in numerous cases deduced
fundamental features which are not specifically mentioned in Part 111
on the principle that certain unarticulated rights are implicit in the
enumerated guarantees.'

The Defendants’ contention is that they had followed the practice of
Endogamy and associated practices on the instructions of the Archbishop
(Kasolica) of Mespotomia in AD 345 when they allegedly took up the
journey to Kerala. In the Cross Examinationof Stephen George DW2, the

relevant part is as under:
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MEBBUD  GaldANMIMICUDaHo D@allWm®o 2  Oa]oee50A1WO
Oled © 0™V amOB aRVla)) am eReslvls)
MOM® 100% QflvoIMlesn)an).

5
Ext. B41 @3 Gale2 16 @3 @RRYOO® ©  QIClYIeNo, 8 o 9 Do
Adleg1eno al0emIFB8 Mo ®IH03 AD 345 @8 & ©a0
¢500lOWI@3 MIAT) Galdo®@)EMUIUE M@IHIW DalGBUOAIGEMI?
@ROD®. DD DalGBUd(aldhI0AIGEMI af)MBGAIMA] M1eBBUd
al02ilen)M®? @RI @RSIMNOMOIIG3Ee)SIWoe.

The quotations are as under:

"@S1BQOHNIBHE  HGTVIRNHHNI  (OD(MIGILIIDI®)  MT@IBYM
9alBRU0 (VR 1HE)bs.

DHONOS  HOMGAD ., a0IMANO3 Gal0@OLRo  ENIMUEBRU3
BNIBNI1SOCMIBHHMHDBAOPI0

In para 42 of the Plaint it is stated as under:

42) That Bishop Kuriakose Kunnachery succeeded Bishop Thomas
tharayil and took control of the Defendant No.2 in 1974. A new line in
the administrative level and lay leadership willing to act according to
the likes and dislikes of the new Bishop took shape. Knanaya (a name
that came into existence only in the 20" century) identity and an
imagined ethnic nationalism developed around the same were given
prominence. A march towards alienation from catholic teachings and
racial extremism began. Unchristian customs and rituals, infructuous
and buried in oblivion, were dug out and put into practice terming them
as tradition. Some people disguised as students of history, came to the
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stage to attribute a new language and interpretation to the Southist
identity. Many practices were thrust upon the community under the
guise of tradition. Knanaya fundamentalism was promoted during the
period when Kottayam Diocese was under the pastoral care of Bishop
Mar Kuriakose Kunnacherry. The Defendant No.2 became an island,
isolated from other Catholic Dioceses. Most of the community was kept
under spiritual repression and was prevented from knowing the love of
the Holy Spirit. The 'Kna' spirit was taught and propagated during
Sunday school catechism in the Defendant No.2. Members of Defendant
No.2 were taught about the imagined purity of Knanaya blood and how
the Knanaya 'race' was superior to the rest. There were a few in the
Diocese who were genuine followers of Jesus. The community
persecuted these people who opposed the practice of endogamy and
followed the teachings of Christ in the true spirit. Meetings and
seminars were organized to brainwash young people to hang on to their
false traditions and to maintain them under the control of the clergy.
This was in defiance to the universal Catholic teaching of baptizing and
accepting all gentiles. It is relevant to submit that these tactics were
allowed to be practiced by a few thousands in Defendant No.2 having a
total of less than 1.5 lakh members out of 123 crore member strong
Catholic Church.

The aforesaid pleading is proved from the cross examination of DW2.
The relevant Cross Examinationof DW2 Mr. Stephen George are as
under:

12

2o 210D  af)IN®  HMOWOW  @YaldOACLI? GROD.
DO 60 6065021 OVIGMIAN AUMEa|oud Mailes @SB
@OGEMI. @R® of)Wlee MluRIWlel. @REA|IUS @1Y2Id0EBOS
200 MADIVITE DSOMIVW@IH00? @BRYdH0. aldMo 20RO
o) 215633103 nIodenid aud  1oad mmilad  alaj sl
OAIS)H MAIo GaHAl OalQd of)IVIAUOWIOBH ©2IQIOICLI?
(1@ 1HOCD 2OV Ea[0P}o @REEBOM & alQ0)
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OO®IMGUaHo U3 Tm) M3 Qla] QAUEOM GBado @)9)
QMo  af)em @@@096)001@%? L1 HHO0OBHAOW]  @R6EBHM
021Qfl8900) . MO0 @AM (al0AlK0io V3 1O @M
Q3o 62106l2§l5GR1 ©aIYM®? @Y. &)Slaf) AUIMMDIIM)
GUWaHo T3 1My MMIlG8 Ala] &HDallMoilend A (aI3A@UT
aflo9)Hwleal? MEajoud @REBEOM 21SeBlal. &DallNMMBBEa o
8B  21S68B06MIM). &OLlo AO)ANDIMMAVA]2] 21SE8B)E>UB
20Q0M M16BBUS MYOI0IEMEBLI? OB alorilesnam
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21SEBB)BHUBOBHLI00  BRAMNMBBEIEM. GROHMIANYo  HIMEBBUY
moglwilslal.
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The relevant Cross Examinationof PW1 Mr. Joseph are as under:

MmsA&] )M 21S68B) OMHNEIN TVMANOD IGRIDHE (UBMWYo
awWlem@io MUIIHEIHNMM  2I1SEERIN oM  alO@IMY?
MEUWIHLNM. *© MS MSCWI MS' oM  AUOUIANGUHO
HYOUIRISIM 21S6BRY0 @RYEMEERUE BHOUQISINM 21SEBRY0 M3
BHSI5IGMRY 7 o3  (avlalglal asslwled  mlmlnessym
MUDAQOMO Y0 100S 1WH) Moo OlaIaHB  ano8)eno
msailg]l  msomym) )M alOAOMI@3 M 1GaUWHHICDI?
MBaHU1H6)00 .

QNAusanomeEIM U0 AUISIO8 2l0Mo 2ldBOM)  af)(N 2ISEER)
MSOMINBANBI?ZMSOMMAOUDIDETS  MNSOMIODUDIDYENS . S 21S6B13)
D HN0BINDNIBHE NI(MNIAMBBM? @Rl  63(0) HHILICRISON) 10D
O af)2J0NUM0  eal@I@IM). (USHNEING D af)(@HIRlo (UG
MSOM1? USHN0EINAG a10M1S @Y @RYELIVAHU@D 1@3M 1Mo alltmon].
MRS ORIMNWIT NUSHNEINDNIG @YDIoMEM DV 21S6ER)
MSOD Q@] @0 leal.

RIMOW HHBOMILHH0)OS OO19aN2)S6EERY:E 12130 o0
HEOMILNHOHDOS N1NI0nN2USEBRIE:E1Rj0 MSOMM @) 2I06BRU3
@103 el Um0 96ME? AIB8S 11T NSHNMM 2I1SE8EYH:U3
O @3 633 Y@ I0VORAES.

The Defendant No. 7 has filed documents Exhibit B-21 to B-43 before
the Hon’ble Court. Exhibit B-34 to B-43 are Catacism Books of class 1
to X of the students which are published by the Defendant No.2 and
taught in their Sunday School.

A perusal of the books would reveal that the priests of Defendant No. 2
working under Defendant No. 1 are indoctrinating the minds and brains
of children and adolescents advocating the theory that Knanayits are
different from other Indians and they should obey the forfathers who
came from Mesopotamia in AD 345. According to these priests the
children should not interact with others for the fear of falling in love with
others.  These books as text books to the students promoting

communalism and Endogamy are contrary to the teachings of Jesus and

the Church.

A sample is quoted here in the text Book for Xth class students (Exhibit
B-43).

‘OM 1@ (@3 al)LIMIM 630 2MN@”
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In page 106 -107 it is stated as under:

&RIMOW MMEBIQOD MO0 OMIAOWHNIN 1) alO1HNEMIIUE aflel
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mMeBud AW af)PIBH@1EI? a1MIS ag)e MO} ald2lB0W 1@ 1H)0
@RQIBBIS MEBRUTHE GDIMIL:. M NEIQID) MDD @3 21 1010) 106
@ M1BRLMMTB ML) &SIV aleMA(@WIo OM® Af1BLIELIMo
021QPIM OMON AHOM aB@3ad1H80)M). @OAUMIHES @0 aléMo
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c2l? AU0HS @Y (MO &lO MEBRUE MR MMIaUIBRIS)o
AlOQIHQIGRI? @Y 1RNo @AM} alloM 60) MaNIWo ealP)
6)HISIHE))BA0?

N OBIANMEMEEREIOS NS T2OM T3 HOIMOIW MVMIBIW 2I@ (Mo
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@ROUB  aldSyEIlSIMD ) 1MY? @@ VIO MS 1) HSWIM
YBOMl(@OIBHDYDM) RIMIW QINUMG) | @YINUIH6UB

Page 110

HEMIBSo MIMINABROM O3 RMMEOASYOD) USGIM  WW1URY M)
OSMIS N @)alo WM 1)) AUSDINMN). MVIBGYOM G O] MSHONIM
Aloa0o  &m) RMIWI@ U] Mo MSHNMMY VO]
al)@)aHeNIMWo A1S)HS108  MIMo  GaNISERGES]  GRIHH)
D9016086006N 1@ 1660)0M)? BIMEUDD) @RY@HN0 @Yo NI1UIaNo
HP1H00000mM  ANUAUIQOM N0  alSaNWIM1 9N}  OD
@OV OY0) (00 RIMOQ QU N@YUOHUBH6)
HOMIWAIW]HFIGMW)BE3)
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5.6

63(M) B> 100 630A 12 @)H> @06 18 B30A 1243 MUY 1H6)) s

The Priests are working overtime to infuse the communal venum in the
brains and minds of children and adolescents. These priests have
already poisoned and brain washed two generations and there are
thousands of people who will come forward even violently to protect
what is alleged to have stated by their forfathers to keep Endogamy in the
year AD 345 and to harm those who resist such tendencies. They are
creating a Mesopotamia of ‘AD 345 in India. If such tendencies are
allowed to perpetuate, thousands of Mesopotamias will come up in the

Democratic, Secular Republic of India.

In Shakti Vahini Vs. Union of India and other reported as (2018)7

Supreme Court Cases 192, the Supreme Court held as under:

“DIPAK MISRA, C. J. — Assertion of choice is an insegregable facet of
liberty and dignity. That is why the French philosopher and thinker,
Simone Weil, has said:

“Liberty taking the word in its concrete sense, consists in the ability to
choose”

When the ability to choose is crushed in the name of class honour and the
person’s physical frame is treated with absolute indignity, chilling effect
dominates over the brains and bones of the society at large. The question
that poignantly emanates for consideration is whether the elders of the
family or clan can ever be allowed to proclaim a verdict guided by some
notion of passion and eliminate the life of the young who have exercised
their choice to get married against the wishes of their elders or contrary
to the customary practice of the clan. The answer has to be emphatic “
No”,. It is because the sea of liberty and the ingrained sense of dignity
do not countenance such treatment in as much as the pattern of
behaviour is based on some extra-constitutional perception. Class
honour, howsoever, perceived, cannot smother the choice of an
individual which he or she is entitled to enjoy under our compassionate
Constitution. And this right of enjoyment of liberty deserved to be
continually and zealously guarded so that it can thrive with strength and
flourish with resplendence. It is also necessary to state here that the old
order has to give way to the new. Feudal perception to melt into oblivion
paving the smooth path for liberty. That is how the statement of Joseph
J. Ellis becomes relevant. He has propounded.

“We don’t live in a world in which there exists a single definition of
honour anymore, and it’s a fool that hangs onto the traditional standards
and hopes that the world will come around him.
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5.7

Page 211

42. In this regard, we may fruitfully reproduce a passage from Kartar
Singh V. State of Punjab wherein C. G. Weeramantry in The Law in
Crisis — Bridges of Understanding emphasizing the importance of rule of
law in achieving social interest has stated: (SCC p. 625, para 41)

“41. ..., The protections the citizens enjoy under the Rule of Law
are the quintessence of twenty centuries of human struggle. It is not
commonly realized how easily these may be lost. There is no known
method of retaining them but eternal vigilance. There is no known
authority to which this duty can be delegated but the community itself.
There is no known means of stimulating this vigilance but education of
the community towards an enlightened interest in its legal system, its
achievements and its problems.”

Page 212

45. The choice of an individual is an inextricable part of dignity, for
dignity cannot be thought of where there is erosion of choice. True it is,
the same 1s bound by the principle of constitutional limitation but in the
absence of such limitation, none, we mean, no one shall be permitted to
interfere in the fructification of the said choice. If the right to express
one’s own choice is obstructed, it would be extremely difficult to think
of dignity in its sanctified completeness. When two adults marry out of
their volition, they choose their path; they consummate their relationship;
they feel that it is their goal and they have the right to do so. And it can
unequivocally be stated that they have the right and any infringement of
the said right is a constitutional violation. The majority in the name of
class or elevated honour of clan cannot call for their presence or force
their appearance as if they are the monarchs of some indescribable era
who have the power, authority and final say to impose any sentence and
determine the execution of the same in the way they desire possibly
harbouring the notion that they are a law unto themselves or they are the
ancestors of Caesar or, for that matter, Louis the XIV. The Constitution
and the laws of this country do not countenance such an act, in fact, the
whole activity is illegal and punishable as offence under the criminal law.
(Emphasis Supplied)”

The motive of the priests in the Defendant No. 2 is to create division
among the citizens of our country and develop hatred in the minds of the

children in the Defendant No.2 against fellow citizens.

The relevant Cross Examinationof DW2 Mr. Stephen George are as
under:

5
Ext. B-41 @3 Gal22 16 @3 @RBLHOM ©  QIGlYlelo, 8 ®o 9 Qo
Qoldgleljo aloemMISIBS Mo @I»HW3 AD 345 @ o2 a0
¢5001@OW1@3 MM Gald)EMUIWE MDIHIVY DalGBUDROGEMI?

126



5.8

59

@ROD®. D  alG3Ud(aldhO0AIGMI  af)MBCWINA]  M1eBBUd
al0eilen)M®? @RI @RSIMNOMOIIG3E9)SIWe.

The quotations are as under:

") 1GQQHIBHE) BHGMVILNHHI (OD(MIBOLINT®) MDY
DalBRUD0 (VR 1H)bs.

DHNEIB HIMIGAD , N 113N 1@8 Bald@ILo NIMUEBRU3
BAIBNI1SIGMIMBHNMHDBAOLI0

6

SMOV]GOMOR0WI0 )OS QAUANAIY)0 af)MBGWINA] aloeilajjal
alE)IM] af)N@IM @OBHB)OS QW00 af)dMMELIEN0 H@SIAl)
@ 0? aldMIOIN®AIV] HMIMIVANIB oaf)MBEAWINA] aloeil
2J}Gald0)aN). D alOM® Oaf)@ladio M(@AIEM  af)M)o
WIOMI0) ®OOMIeNMB8 emSIaNo GR@IMIA! af)aM)o alOW)
aM)? 1900 Q)@ OBB GOELBUE ANIROIBLHVD af)MBEI)
dlo® TLOWHEIBP)IM). PYBBGIM o@SElailel.

Preamble to the Constitution of India is as under:

We the people of India, having solemnly solemnly resolved to
constitute India into a SOVEREIGN SOCIALIST SECULAR
DEMOCRACTIC REPUBLIC and to secure to all its citizens:

JUSTICE, social, economic, and political;

LIBERTY of thought, expression, belief, faith and worship;
EQUALITY of status and of opportunity;

And to promote among them all

FRATERNITY assuring the dignity of the individual and the unity
and ‘integrity’ of the Nation;”

Duty of Citizens of India
“Article 51(A) : It shall be the duty of every citizen of India

(@to (d) .ooevriinnnn.

(e) to promote harmony and the spirit of common brotherhood amongst
all the people of India transcending religious, linguistic and regional or
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5.10

6.1

6.1.1

sectional diversities; to renounce practices derogatory to the dignity of
women;

D), ()i,

(h) to develop the scientific temper, humanism and the spirit of inquiry
and reform;”

It is submitted that the Priests of Defendant No.l propagate and teach
students contrary the letter and spirit of the Constitution of India.

Plaintiffs comments on certain relevant points.

Defendant No.2’s witness Fr. Jay Stephen is an unreliable witness

Defendant No. 2 has produced one witness Fr. Jay Stephen. He is well
educated in Church laws. However during cross examination he is found
to be indulging in making false statements, he has shocking ignorance
about Bible and Church Law and is a total partisan witness . He himself
claims to be the chancellor and Judicial Vicar of Defendant No.2, but

openly and adamantly defies Bible and Canon Law

Some grounds on which the Claimant arrived at the conclusion are

submitted here under:

In the Affidavit of evidence, he has stated that he resides in an address
which is same as the residence of Defendant No.1. However during cross
examination, he changed his statement and stated that he is not residing
in that address and is residing in a place 2 km away from that place.
When he was confronted with Affidavit he simply changed his answer by
making a wrong statement. The relevant questions and answers of DW1

Fr. Jay Stephen are the following:

3
@®O®HU3 BNJ0 (AIMIWIHS @BPEC® mcm@"lmﬂelcs% ®on o8
MN®? 0G0l OeAIMKIg 5 a6aml aleo @oailes cRoeill ealg)
an). @02 o 2 HIGeN2I0d GRHLIMBSB MSHIS ST
e106m
16
SHF0) af)(® HOLINOW] ®IT:UB af)SHHNIS) AI8S1W1E3 ®om
Mlenam? @R0) MMV af)SH005 ISSIVIG3 @oaaVles)
an). Affidavit @3 al0@)M® @080 @0  1E0)IN® 6enilata]
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6.1.2

6.1.3

a0OMIE3 @Y  af)aM)  alOWIAN® HDQGCLI? 6MIM  ailel
Ga]oud enilata] aODMIG HISHN)0 211LIGA [0S DSHHIG aIBS]
@leno &lsan)o. Residential Address enilata] aO0DIS ag)amoem.
oM 00HYl8 eaf).(Wl. © . 80) WSAlH QildHoclwes
HSO @Y DSAUBHVITE @O @OIANVIHN D af)INELI? G@RLl.
OSsad Qfle00100W  (alUdOmlemM) ag)an® Affidavit @3
alosoilglal? @e® af)ead additional czoeil@oer.

Even though he is a Priest, he is not able to state the approximate number
of members in his mother Church. He is born as a member of the
Catholic Church. He had religious education for atleast two decades. He
has Doctorate degree in Church laws. He was giving parawise comments
to the Plaint in his affidavit. In para 3 of the Plaint it was stated that the
Catholic Church has 123 crore members. During cross examination, he

had refused to give even an approximate number of members in the

Church.

The relevant Cross Examination of DW1, Fr. Jay Stephen is as under:

7
SHCOMOLIHH0 MVRWIM OECRUO af)(@ ®@POWNEBBUZ  hO6M)o?
af)DBHD®  HI@IAOWV] alOWOMB  alglel. ©C3Uo  alOWOGAD?
6MOM  BI®I@OW]  B0@BYAVILL 120 EHOSIV@3a|006M)
af)aIMYalOOMOIMT BREEBRWES MIGHUWIEHIER0? @BRMIHMHN)
Glajlo af)Mles) QlysO® Sl

If he is reluctant to disclose this elementary information, he cannot be

expected to provide genuine facts to the Hon’ble Court.

In his affidavit he had stated that Knanaya Catholics are in both Syro
Malabar Church in which Defendant No. 2 is a constituent and in Syro
Malankara Church which is an independent Church and has separate
administration. Contrary to this statement he had stated during cross
examination that those Knanayites in the Syro Malankara Church are
under the governance of Defendant No.1. He is a Doctorate Decree
Holder in this area of Church law . This is a clear case of dishonest
statement. In page 105 and 106 of Exhibit B-13 a it is stated that in
1931 Roman Curia directed that those who comes from Jacobite Church

should join only in Syro Malankara Church. Thereafter it was agreed
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that statusquo should be maintained for those who are already in
Defendant No.1. This was again changed by Roman Curia in 1956 by
instructing that all jacobites including Knanayites should join Syro
Malankara Church only. With the interference of Defendant No. 2
statusquo of those who joined in Defendant No. 2 till 1930 is still
continuing.

13

allaf  AV@IAVEBMLIOMIGE  AlOIHOOOHIGI GRS DIHE)
oM  BHMIMWVENIBIHEl 0~  QAUIOITV®  OTOSHUB  ?
avleoo 2e1en1dd olomio avlecnd mels:o olamo. V1O 2el
80 OTOMI@3 BHMOIMVWEHIBH ARV AWEWIAVITD ©)all
HClaflg)e 0?7  ©0)I® M@HIVIglel 2020 @3 @AUGHS
on@Ieom Mleala)) M@l (Continue Ads) avleod 2e18:0
0TOWITOHLISAUR CBHIFWo @GIN0)al®BLI06M. 1929 MEUdAHO
SMIMWSHIOM) SHEOMILNH90 TVRWIGE Gal00M VIGO0 nel
B0 VB AIFIVeal TVOWIHN)? BRED.
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HHCOMILIHHITVETIBMIaM)o ailvoloavoails) GaloWaId
®10lO® QI0)EeMINU3 VTGN DRI VR QAUISIWoM). &MIMOW
MV a0OEMI@MIM)o  QIlS1GAIWAIB  GHISWo  0}al® V@3
Gal0)o. VIGO0 2EIBHO 218208 OBB SHMIMOIVWENIOV)OS BRI
GHISWo  BRMI0)AIMWEN  af)daM&]eo  MIWOM6eMo/@RUI
000 ©C 0?7 © . af)OWlHO00? G@RAIOIOS ER(GIMOIEM
@R@]0)al@ORV HHM. @MOBHU3 alOWIAN@® TVHEI AVEO MIVA
EBBUBAN)0 af)DIOOWIEM af)aN alOWIaM)?
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OMOMD AlOOM® AVERI MIVWAAJEM. BOMAlOAdW] MVIC0d nel
NIDA qLVRWYo MVIGOD DEIHHO TVRWY)o @ Jo AUIMIAV® dUE
SHS06M? @RO®. @  Jo AVIG(AD TVEBSS6M.
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@100 2AIHH:0 MVRWIGE Gal@MMOLo GdHISWo 0)aldWlGel
SO0MAIG G2l0)aAN®. MO alOW)AN) 1929 M) GUdAHO GO
SMIMIVSBHOOM)0 GHISWo D}l WVIG3 B2100M  @RUSIE:00
dlel  ogam)  AUODIEHOMB  (alelyOailaflsy T agIM? @O
®I3OmM)o H@QIW  (alTV@IAUMWOEM. 1929 MGUOaHo  @YO)
AI8SlHS)OS  TVNOMOD 16 al8SlH8 © 0O  GPOIe]
o@SE]aI06m. @® GlWEl af)aM)o 1930 MGUWaHo MVIEO0 del
B®HO VB @ 0WEAOW WIGHNININW  All’dVOMIGRICWO
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B03OMEWIBTY  QllRINOMIGRIGYI aBO®&:ILN0  B&MOIMOW
HH00M HEOMILIHHN0 TVRWIG3 Gal00M @Y(Nalla]odd @R
au1e00 21’0 TVRWIMT MI(MED AldS)BB) af)M QU] HHOD
Mot 5@ 2f15)

20
1600 2e1B;Ho TVRWIGE G2I0)M  &HMOIMIVWENIB BEHISWO
)l V@3 @RIV MIGIHH)EHWIEIM §21QaAND).

The Statement of the Witness that those Knanayites in the Syro
Malankara Church are under the jurisdiction of Defendant No.2 is a
blatently false statement coming from a Dictorate degree holder in

Church laws.

6.1.4 Membership when Baptism is given:

100
@633 al0WIMD 0)alMW)OS BRHCMBS GRB)HB)OS @R
aldfiMo MO(MECR HA(MIMBB) af)aIMIGEMI? BIGOI HA(MIM)o
@PAOO  aB@aflaflolemyan  BMAlEIOE®IONG  H00463BUI
GMOHN) B af)AN@I6EM.
Q)al®VEH) all0OMBB @RYUWIENICO0S AVIAINGUdAHO (alTVoUT]
HOHIMBS  BRWIHI00  OA@IWIL!  af)ANIEEMI  alOWIAN®)?
q)aileatto  a)eld  (HIVOIOMIHSIESWo  HOOIA06M).
af)IMOM@ HA(@IOM aB@afla] GRILI 0)alMWHOHOM) QOG0
©21Q)6Mo. aBOMB;IRN0 (HITVMIOM] BRI @RYUS EHIFWo
0al®6©@ qua’laila) 2062ROBTITVO M@E:EMo  af)aTNOQIWDY B0
5003 MOGAROBTIAVO M@IHH)GAD?
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2062203TM0 M@3HH00. Witness Added. aB@ &DSQIGHO1RI06M
GalBGE® © @R MSAUBHWNS MIW(ald000 Gald@se)o. MV
(1»000 20622I31IV0  M@IH)AN @RYOB GHISWo  HR(@IM
26Q00) 0)al®V08 @PWHNIM ALOWIBHIL! o)) MO al0
©AM)? H@QIEM). @RYDE MIEANIBTTVO M@BEHIAND )N @
MIVAl2)el 80) 0}IMWIT @ROWVAIHYIN®.  HEOMOLIHHI
MRV 80 OloG3mMIaMm)e 26Q00) OTOMICRIVES Q002
af)pam&s1eno Prohibiton @@ 0?7 80) 0lomlEd MIaN)o 2OQOD)
0TOWIGRIVHE) A000M M0G0 ]0a|WIHS @RM)AIIBo GAleMo.

It is the law of the Catholic Church that a person who is getting baptism
is admitted to a particular parish . When the Def. No. 1 gives Baptism to

a person who request for it then that person will be admitted to parish

131



of Defendant No. 2in which the Baptism ceremony was conducted . The
witness admits that Def. No. 1 can give Baptism to an outsider who is not
a member of Knanaya Community but he says that such a person can be
send to another Diocese. Such a statement is absolutely false and made
knowing fully well that the statement is incorrect. A Bishop has no
power outside his Diocese. This is admitted by DW2 Mr. Stephen
George during Cross Examination.

15

206220371TV0 AVI1H:0la] B0) MSAIG:ICNHOM BRWIVYHS MVAA
®aAleeo® GaIO MSAIHWICRITHE A0Q0M  @RYBHHE;Rl0
@RWIHOOME 0?7 qUIWo GalddOM @PWIMHO0D) . 60)
0al®0 OHA@IM @) 0)alMV|C 2I(OAGCE! @OWIHI0MBE)?
B0) 0)al®WIB3 2o @PUWIHI00 HBIS)ANIFBSB)O QB3
@R 0}al®WI@3 BRWIHGH000, @® DMM@®6EBSIG3 MIaN)o MIBE3
WlHNAN® @OMAVA]2|06M). GHISWo HA(MIGA|ILITOMITHE)
29 oBOMBILN0 0}aIMVIT3 @UWH00ME 07 el

6.1.5 Ezra & Nehemia are prophets?

Bible (Exhibit B-5) page 193 states that Ezra and Nehemia are not
prophets but part of Historical books . Prophets are mentioned in page
797 -798 of Exhibit B-5 In his affidavit as also during cross examination,
Fr. Jay Stephen had obstinately and adamantly stated that they were
prophets. Kindly see submissions under para 3.4.8 (page 46 — 48) above.

He had also taken a position that whatever be stated in the Bible, he will

consider them as prophets!)
The relevant Cross Examinationof DW1 of Fr. Jay Stephen are as under:

65
af)[(MVOW)o, HMaOALOWI0 (AIAID2ldMILIWVI)AMN)? (alQI0al
SHMDOOIEM af)aIMI6M MO AM 1210661 VIBlen M ®.

66
©66NINIZIT3 I0WAN) GRAIG (alQI021h@OOLIOWIOIAM) ag)aT)
@08 UBB6) MNGaUW]BHIERI? af)MIBOUNOHH)0l2] HIS;OEIO]
ailal. ag)e®io HMONLIVeV®Io eeIMIlSI@d Historical
Book £106MmM @RSWIBH|S)OIWIGlenaN@. @R @I UdHE
MIGaHWIHHICR?  aFO) BONOM) U360 |S)OMIWILN0  (al0ldald
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6.1.6

MOMIEM o) AMOaM  6mOM  AllWINSlEMMM®. al9MIn
O®loel TLorAEBeH8 MUR RYWlaH @3, MUalldlal@d of)aml
EBOM © JWER| HEMBNILNMND®? eNIMIZEOMR BOE0OD
BONEOMV)0o aldl AUYS®ROW] BDEajoud s0dmwlal.

According to Fr. Jay Stephen Old testament is not fully accepted by the
Catholic Church which is incorrect. The relevant Cross Examinationof

DWI1 of Fr. Jay Stephen are as under:

64
al9© NVOBITI I0WIAN HO0L6BBUE eeMIMISIO 8oV
oM af)M)o @ROMO0 @IOYEEBUE MSo{lEINGHEMHRIN)AOGEMO
@R683 al0W)MN®? al9VMIVAOWIT AlOW)AN &HO0Y68B3U3 VR
mleooulajflslel a)@sled Galo9io @MAIBMIWRdEM.

65
alPQTIVWAOWIOE! aBOD@E0 GHI0EBBBIEM VG MICOIUWlajl
Al ®? QIYB®20W] Refer 921Q00® al0WIM alQ)HOlel.
OM AlOWIAN) alPVMIVAOMIOLI B0) HO0 QN0 TV MIGOD
Wlajlslel. $006mo @R® eeIMISHm BOWAEM af)aD? aly
OMIOAOMIT3  HPIMD  HeM) alelld) alfl af)an  OOMIEEBUB
ern ern 6L QY
allaidlaflg)y *. algeH 01 OlO2OIG3 SHHAEHEMo ag)am
@®I1206M QilaIG]2flG1Ee)IM . GRMI6M MM alO6IMD.

6.1.7 All sacraments are not established by Jesus. Next day he changed this

6.1.8

statement.

The relevant Cross Examinationof DW1 Fr. Jay Stephen are as under:

53
SHCOMOL(lEN0  TLVRWYOS  AflUdIDAVAMTVO)]  B)BOUDEUB
MuOOailaj@® qLRWIGEMO @REMO  GWUD) (B ITV@)QIOGEMO?
GWUD) allel )B3000HUd MuNDalila)). AVERWYo allel &)BOUDHHUB
MNOaila)). IMOO® OTMHIVIG MO@®RIW  O)alCD]LIDH6)]
O TLRWIEM.
69

ABOD@OODEN B)BOUDB:BOEM GYUVY(HITV®) TN fleno@mloyan
©? VB 0Ga|oUd @OV IHGlaflBlENAN aBP)  H)BOVHB)o
GOUDY(BHITV®) TLOIailaj®O6M. VR alGsH @POIM MV
DO 0)alR0AIEBBU3 MM@IH:I.

When Fr. Jay Stephen was confronted with specific Canons for giving

Baptism to Children of unwed Mother and adopted child, he has refused
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to accept the Canons by giving incorrect answers. The relevant Cross

Examinationof DW1 Fr. Jay Stephen are as under:

111
SHOCMOM Mo 689 (2) @PMIAVAO]a] GRANAIAO®WIHWO)
0)al®dowo @RAIAES RMlaf &)Sles M062R031TVO MTIHH6Mo
af)IMOQIYD6a|S0M HEOMILIHHNI 01DV HE MSOMIOBHIS)
H90M0 DOMOAUIEI®IAIELI? BR@ITE l0WIAM AlLAITNLNIM)AVO
6Mo.  HOGMOMB  aloWIAN  TVoWDIVEl  GaldBiOT]ENBB.
Witness added. The query Ex. A9 689(2) @3 ag)amoen oloe6omIal
HOMNMD?  @RANAIAOCIOWIV A0l Sl &eomle  allmo
ailload Gald © ) TVOHHUIL:B)OS TLOAVIRLYOIITS  AISHHIO
GMOS alOWEMo af)M)o OISO |S)OVOLIBIT3 @GP CO6!
0a]S)CO®  af)aM)o alOWaM).

112

afl®oaiload Gald @ROIWIM AIY of)Eslcd 20ceoBIIVd MS
OD]OBNIS)BNEMO  af)INEL] @ODITI A IOWIAN®? 689(1) af)aM
800 @OGaOATIIVY MSEMMN BSOS allmoaiload cald
@ZE1IQUOIT3 COaIN|S)OMEMo af)aN) alOW)AM).

206220371000 EHIQUAE  af)BBOM  HOVIPVIT  HalQemo
a)IMOEM  alOW)ANM? GHISWo @RMIV)alMW|HL! @RoMROW
80) M@ DOEMOo BRYAUUDL0 AlOEIINIGZ MITHUT MSOMIEHBHD
S}E9)6R0? )Gl SHMIMOIW QOMOail®OBNUBH  LIE]a @6
af)am) D0 AIO)OIWIG3 MO(@E2 @IGEMIBTIVI MSOWOH6
S)B9). 689(3) (aldH000 ©)Al®I0NEEBUE BOOMSIBNMN &S]
COW)o MM)CaIINRI 2OGAIARTIVI MSTMIM BRYAIUDYHa|SOT3
M CalOOLl MSODIOBHIS)HHOMB MIEBBUB MNIORLIIVLOOEGLI?

13

689(3) BOOMS)HENM  &SIVWIOS DOVl ®IBHUE  BOOMS)
SO MLNOaIMODIDR  allaloEBUwd RIS} Om6Mo.
GHISWo Q)al®WIOL! 60) H)S)oeNio BODMSIB)AN  &)S1H6
206220370V0 M@HEMo  af)aIMOAINDIO]S0T3 M16BBUE MSOI
OBNIS)BNBA?  GHISWo  0)alMWIM  BOTMS)HN)M  H)S]
HMIMIVBNOOIDNS  H)GIWEM  af)MM0af}  AUOYOWIWOGCI
M0G20BTIIVI MSOMIOBHIS)HN)0.

6.1.9  There are a number of such instances like stating Traditions and Gospel of
Jesus are of equal footing, his ignorance about the Greatest
Commandments of Jesus etc. The conclusion can safely be reached that

he 1s a partisan witness and he has simply copied the Written Statement
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6.2

6.3

6.3

as his Affidavit without any application of mind. The witness could not

be of any help to the contentions of the Defendants.

Plaintiffs’ witness

Plaintiff No.2 has filed Affidavit of Evidence for and on behalf of the
Plaintiffs. In material particulars he could withstand the Cross Examination

of the Ld. Counsel for the Defendants

Documents exhibited by the Plaintiffs

The following are the documents exhibited by the Plaintiffs

Exhibits filed by the Plaintiffs

Exhibit | Description

No.

A-1 Parish Directory of St. Xavier’s Church, Kannankara

A-2 Certificate issued by Vicar, Precious Blood Church
Thanneermukkom

A-3 Parish directory of St. Thomas Church Kurichithanam

A-4 Letter dated 24/7/00 issued by Vicar, St. Thomas Church
Kurichithanam

A-5 Parish directory of St. Joseph’s Knanaya Catholic Church of
Ettumanoor

A-6 Certified copy of the byelaws of the Plaintiff Society

A-T True copy of the Resolution dated 20/4/15 passed by the
Plaintiff No.1

A-8 Receipt dated 20/12/17 issued by the District Registrar

A-9 Code of Canons for the Eastern Churches

A-10 Code of Particular laws of the Syro Malabar Church

A-11 Copy of the judgment in O. S. No. 923/89

A-12 As No0.244 and 245 of 2004 of District Court Ernakulam

A-13 Copy of the order passed by the Supreme Court in SLP (Civil)
MP.10196-10197 of 2018 on 1/101/2018

A-14 Office Copy of the notice dated 28/2/15

A-15 Reply notice dated 5/3/15

A-16 Copy of the Notice dated 13/3/15

A-17 Reply dated 7/4/15

A-18 Books named “ Blood Wedding”

A-19 “Symposium on Knanites” , a publication of Defendant No. 2

A-21 Copy of Apna Desh dated 21* December, 2020

Documents exhibited by the Defendants
DW1 produced B-1 to B-20 before the Hon’ble Court. Except B-5, the

Bible none of the documents are of any help in deciding the issues

before the Hon’ble Court. In fact most of them support the stand of the
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6.4

Plaintiffs. Similarly DW2 produced B-21 to B-43 before the Hon’ble
Court. It was claimed that these documents are produced either to show
that divisions existed among Southists and Northists as also to prove
traditional marriage ceremonies. These are irrelevant for deciding the
Issues in the case. On the other hand these documents established that
their forfather did not practice Endogamy and even their arrival was not
in A D 345 as Cheraman Perumal who the Defendants claim to have
received Knai Thoma lived in the 9" centuary (Refer B-29, Page 139). It
was also proved that rivalry was among other groups in the Catholic
Church also but that was not a reason for claiming or allowing Endogamy

rights.

The status of Knanaya Community and its relevance in the Catholic

Church

Knanaya Community is not Synominous with the Catholics in the
Defendant No.2. Knanaya Community in Defendant No.2 has no

authority to decide what is good for the Knanaya Community.

So far as the Catholic Church is concerned, it is an amalgum of thousands
of such communities dissolved in the Catholic Church accepting the faith
and Canon Law of the Catholic Church. Church, for that matter any

religion, cannot accept community rules as part of religious rules.

Catholic Church never accepted the alleged Knanaya community rule of
enforced Endogamy at anytime. The Defendant witnesses have admitted
that alleged practice of Endogamy in their community was started before
the community dissolved in the Catholic Church and the practice of
Endogamy will continue independent of the Catholic Church. It is the
contention of the witnesses of the Defendants that the continuity of the
Endogamy practice in the community is independent of the Catholic

Church rule.

The relevant cross examination of DW2, Mr. Stephen George is as under:
26

apomMmesleno  B)0laled®I0)20Mo  ALIAI0UWANQIA0M]atio
W1BOMEINSHOM ®10}20M 2|00 @G MSqflelne®noad mleaBud
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®QO0)8  0? AYB®I af)M MILIVIT af)DEO@IM @RUE:00
dlel. @)GlaldHo alOEOMOMT ALVABIVOMIM) AMOQIM VoWl
H9)6A0? B)BlaldHo alOam) HFIWIEMIOUE @RYGCEID2IICHE
BHOOLM06M. TVAYBIVOEMIG  af)MEWONEA] MIBEMEEMO NS
©GeMO o)  ®1OYAOWIEHH @ HCOMIRINBHN) TVRWEEI?
@Pal. 1911 @ GHI5Wo 0)al® @PMAIGlafleloloyam) ag)esleno
HMOIMIW TVABFIVWOTIO @Y 2100IMIHUOIMEBBUD  @)SOIM
MLOWIBeR0WI0}AM)? TVEIBEEM MVOAINlWIMOBIOH

27

MUDBHOLOMIMIo,  af)WBEWOINAVo  BRY2IOd  @RMYAHOIM
BB8)0 HOOM) MVIGHI2LNGalBOM Gl 1M O}al® @PM)
Bdl2j®. Repeating Same Question. Witness Answered. roowlee)a0
Oleyam).
28

MSOMOB @OWIUIH BRAUMIWAIGEI? aIsloflad mlan) @000
M)BB @RGalGH @RM)AUBlLDIM)CUdaHO MSOMIAN 21S6B13)H>Ud
@RHOMIMOIT  GP®IM)  (alVae@lWIalL  ag)aM)  Qlafodd
@OWOUBHE @R(alHO00 alSEEB MSOMONS quowlsslel? eel.
MERIMIWAEES)0 TVABFIW MIWAEBBlo ©  GRIZ ©  J6M.

39

OOAY AVI01IVM 218a] af)aIM AlOWIAND® HEOMOLIHHI MVEW
BIGRI0? @PLIL 17-00 MQD =~ M@ GHISWo @RGI0)al@®IoW
6L 6V 6L 0
@BBUS HCOMILIHHI MVRWILINEM? VOBIWIEM. &COMILIHNI
MVRWIGE G2I0)EMUIUWE qVERIMIVACMELIo MIE@BBINS of)MBGWO
ndl  aellensmeaa)  @yAIIea|SISIE  0?  GREMEN)Ola]
af)Mlee mluvniwalel.

6L

The relevant Cross Examination of DW1, Fr. Jay Stephen is as under:

47
16-17 M)Q0 103 H®ENYRINA HEOMORINBHO TVRWVITE fIW]
2]® ag)BGWOMA] TLoNITWI2 QIJAITLOGWIS)E:)SIWOGEMO?
MEBBU LIVED)HVEL QAIMEa|0U8 MWD HEOMILIHHI TVE
WS BONAIWVIOIAM).
48

@R(aldHO00 G2lBM  HMENBINA  GHEOMOLIENd  TVRWIG3
af)BEAONA]l MSaflelnsaslvlgie 0?7 HEOMILINend MVEWIG3
af)Beowal  aldela)pdd  10)aM).  @RGajoUd  CHISWo
)al® MuOdaflee)aN@IM 2)MN@OaN VRV ag)BEWINZ]
MSalensslloyeamo? 0)el® AIE)MGIN M@ © 0
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DloyM). aISS1SHSIG3 af)MBEWINA] (al0ESTT 6§21 )60
Toym). @@ qLERIMIVACMEIo MSaflad AlE)OMIVI0)EINO?

2MeB1HS Tradition @PM)AVAla] RBMEBBUE HLOIROWV] @R
alopeila]) QIMM). @ROOHO  JOOAD  (alC®idho al88]6:08
alaloeyam).

49
VRO MlWaod)Llo af)BEWINA] MSafleneslloyeand? @RWI
HOCIHUWB  alOGTM@IMORIR] ®) aldeila)) AMTIGEeIM©.
VMEBBUWS DO aloeilajauamlo)an). @REBWIHS  G@PRE(AI0W
O®IG3  BHMIMOIVBNIBHS  af)MBGWOINA]T  ®SAMNYHHD )
Gald®HOM  GHISWo  QIOWES  @RQIUDLZlelowloyam)
af)IMOGEMO? LMEBBUS AUSAOMIOBHD 1AM af)MBEALINX]HE
MVERIAINAOW @RoU1HI00 B)al® AUM®IGE alam)  0Wl.
CHIGWo 0)al® duNdailajlenclo)paasleno &MmoMIWH6IAd
ag)MEWOMAl aldeilen)n0W10)EIMO? af)MBEUWINA] aldeilee)md
OlO)aM).  af)IMO@  aVEIAINAOW OIMIVIeN8s  alGld:@m
68B3UBBmY0 MIeIMITdaflNio 0)al® @RYAINDAWVI)AM).

The relevant Cross Examination of the PW1, Mr. Joseph is as under:

NSO MBWIORI al0Q B0 1e80@ IMIMTE HSNHHWI16RIW)0
0l I1EGRIW0 OAMIBaH lal HalEAOMMO @YW 1@ 1H66Mo

HMNEMIG1H a@B@) Ethnic  Nature  (MVo@HH1HHIMESS
@ROUB0MENS ? MIEQY0 HENLEM Y10 @@ IR0}
enInORA 2L (NE HMEM Q1D cIMLeS)M el

Thus it can be seen that the alleged community rule of Endogamy is not a

rule in the Catholic Church.
Also kindly see Para 4.3 (Page 71-74 above).

Brief Submissions on merit of the proposed issues of the Defendant

No.7

On 02.03.2021, the date fixed for Arguments in the case the Defendant
No. 7, against whom no relief sought by the Plaintiffs proposed certain
additional issues to be framed by the Hon’ble Court. The Plaintiffs filed
their objections on the next day i.e. 03.03.2021 before the Hon’ble
Court. The Hon’ble Court was pleased to frame additional issues on
05.03.2021. Plaintiffs submits brief arguments on the merit of the

framed additional issues here under:
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It is respectfully submitted that the finding on these issues have no
relevance on the relief sought in the Suit by the Plaintiffs. The Plaintiffs
have already made pleadings in this regard in para 45 of the Plaint.

Subject to the aforesaid submissions, the Plaintiffs submits their arguments

hereunder:

I. Whether Endogamy is established as a Custom, Practice or Tradition
having the force of law in the Knanaya Catholic Community on

Southists or Thekkumbhagar (Pro Gent Suddistica)?

1) Whether Knanaya Catholic Community practiced Endogamy as Custom,
Practice or Tradition is not relevant for the adjudication of the Suit.

2) The term Knanaya Catholic Community is unknown to Catholic Church
atleast till 21 Centuary.

3) There is no room for community in the Catholic Church under the
Church law

4) No community rule, law or custom will bind the Catholic Church.

5) The Defendant pleading in W. S. is that they are practicing Endogamy in
the Church on the strength of the power granted to them in the Papel
Bull dated 29.08.1911 and not on the basis of any custom or tradition of
the Community,

6) Even assuming without admitting that Endogamy was practiced in the
community that has no relevance to determine whether relief should be
granted to the Plaintiffs in the Suit which is against Catholic Church.

7) The Defendants could not adduce any proof before the Hon’ble Court to
establish that the Southist Community practiced Endogamy. It was like
any other community where generally the members marry from the same
Community but not all are marrying from the same community. ( Ref:
Exhibit B-23 and cross quoted under para 4.11 above)

8) The Defendants could not produce any evidence before the Hon’ble
Court in support of its averment that the Catholic Church is aware of any
custom, practice or tradition for the practice of Endogamy by the
Southists.

9) Unimpeachable evidence is before the Hon’ble Court to the effect that

the acknowledged leader of the Knanayites himself did not practice
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Endogamy.

Kindly also see the paras 4.3, 4.5 and 4.6 (page 71-93) above of the
Written Argument.

II. Whether Knanaya Catholic is a religious denomination?

In the W. S. it is admitted in para 8, 12, 21, 22 and 27 that the Defendant
No.2 is a unit of Syro Malabar Church which is one of the constituent of
Catholic Church and is governed by the Church laws. It is also admitted
that there is no separate law governing the Defendant No.2. It is also
admitted by the Defendants that in spiritual and religious matters, the
Defendants are governed by the laws of Syro Malabar Church. The only
contention is that they are an Ethnic Community. Even they could not
establish this contention. The Defendants also admitted during cross
examination that Church Law and Community law are different. It is
also claimed during cross examination that Catholic Church cannot

change the community law.

Kindly see para 2.30 (Page 37) and para 3 (Page 39-69), para 4.3 (Page
71-74) and 4.18 (Page 109-110) of the Written Argument.

Conclusions and the Reliefs prayed for by the Plaintiffs

From the submissions made above, it is clearly established with the
support of Evidence that the practice of Endogamy by the Defendant
No.l and 2 in the Catholic Church is in violation of the Divine Law,
Canon law and Articles of faith of the Catholic Church, the civil law and
constitutional law of the Nation as also a grave human right violation.
When it is held so by the Hon’ble Court the Plaintiffs are entitled to get
relief under O1 r8 C P C mentioned in reliefs stated under “Relief” in the

Plaint.

It is settled law that under Section 34 of the Specific Relief Act, the
Plaintiffs are entitled to get the declaratory decree with further reliefs. It
is also equally well settled that court has power to pass declaratory

decrees independent of section 34 of the Specific Relief Act.
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In Ashok Kumar Srivastav, Appellant v. National Insurance Co. Ltd
and others, Respondents, A.I.LR.1998 SC 2046, Supreme Court held in
paragraph 17,18 and 19 as under:

“17. Though Specific Relief Act widens the spheres of the Civil Court its

preamble shows that the Act is not exhaustive of all kinds of specific
reliefs. "An Act to define and amend the law relating to certain kinds of
specific relief. It is well to remember that the Act is not restricted to
specific performance of contracts as the statute governs powers of the
Court in granting specific reliefs in a variety of fields. Even so, the Act
does not cover all specific reliefs in a variety of fields. Even so, the Act
does not cover all specific reliefs concievable. Its preceding enactment
(Specific Relief Act, 1877) was held by the Courts in India as not
exhaustive. Vide RamdasKhatayu v. Atlas Mills (AIR 1931 Bom. 151). In
Hungerford Investment Trust Ltd. vs. HaridasMundhra(1972) 3 SCC
664: (A.LR. 1972 SC 1826), this Court observed that Specific Relief Act,
1963, is also not an exhaustive enactment and it does not consolidate the
whole law on the subject. "As the preamble would indicate, it is an Act
‘to define and amend the law relating to certain kinds of specific relief. It
does not purport to lay down the law relating to specific relief in all its
remifications."

18.  Chapter Il contains a fasciculus of rules relating to specific
performance of contracts. Section 14 falls within that chapter and it
points to contracts which are no specifically enforceable. Powers of the
Court to grant declaratory reliefs are adumbrated in Section 34 of the
Act which falls under Chapter VI of the Act. It is well to remember that
even the wide language contained in Section 34 did not exhaust the
powers of the Court to grant declaratory reliefs. In
VemareddiRamaraghava Reddy v. KonduruSeshu Reddy, 1966 Suppl
SCR 270: (A.LR. 1967 SC436) and in M/s Supreme General Films
Exchange Ltd. v. His Highness Maharaja Sir BrijnathSinghjiDeo of
Maihar,(1975) 2 SCC 530: (A.LR. 1975 SC 1810), this Court while
interpreting the corresponding provision in the preceding enactment of
1877 (Section 42) has observed that "Section 42 merely gives statutory
recognition to a well-recognised type of declaratory relief and subjects it
to a limitation, but it cannot be deemed to exhaust every kind of
declaratory relief or to circumscribe the jurisdiction of Courts to give
declarations of right in appropriate cases falling outside Section 42."

19. The position remains the same under the present Act also. Hence
the mere fact that a suit which is not maintainable under Section 14 of
the Act is not to persist with its disability of non admission to Civil
Courts even outside the contours of Chapter Il of the Act. Section 34 is
enough to open the corridors of Civil Courts to admit suits filed for a
variety of declaratory relief.”
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InVemareddi Ramaraghava Reddy and others, Appellant v.
Konduru Seshu Reddy , Respondents, A.ILR. 1967 SC 436 ,Supreme
Court held in paragraph 11 as under:

“(11)In our opinion, S. 42 of the Specific Relief Act is not exhaustive of
the cases in which a declaratory decree may be made and the courts have
power to grant such a decree independently of the requirements of the
section. It follows, therefore, in the present case that the suit of the
plaintiff for a declaration that the compromise decree is not binding on
the deity is maintainable as falling outside the purview of S. 42 of the
Specific Relief Act.”

The cause of action for the Suit has arisen when the Plaintiffs got issued
a legal notice dated 28.2.2015 (Exhibit A-14) demanding the reliefs,
which are subsequently claimed in the Suit, within the notice period of
30 days. However the Defendant No. 1 refused to comply with the
demands sought vide his reply letter dated 5.03.2015 (Exhibit A-15).
Thus the cause of action for filing the Suit has arisen in the month of
March 2015 and the same is continuing. (Kindly see Para 3.9 in Page 64-
69 above)

Reliefs

The relief A claimed in the Plaint is a declaration that by entering into the
sacrament of marriage with another Catholic from any other Diocese, a
member of the Archeparchy of Kottayam will not forfeit his/her
membership in Defendant No.2, the Archeparchy of Kottayam.

It is already established through documentary evidence that marriage is a
holy sacrament according to Christian faith and a member in a parish of
the Defendant No.2 will not loose or forfeit his membership in his Parish
and Diocese for marrying another Catholic. The Divine Law, Canon

Law and Civil Law will not allow such forfeiture of membership.

Therefore the Plaintiffs are entitled to get the relief of declaration

claimed in the Plaint.

Relief B, C and D are consequential reliefs arising from Relief A.

Relief B is seeking a permanent prohibitory injunction against the

Defendants 1, 2 and 3 restraining them from terminating the membership
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of any member of the Archeparchy of Kottayam for marrying a Catholic

from any other Diocese.

Relief C is seeking a permanent mandatory injunction directing the
Defendant No.1, 2 and 3 to provide equal rights and facilities through the
parish priests for the sacrament of marriage to those members of
Archeparchy of Kottayam who wishes to marry Catholics from any other

Diocese.

Relief D is seeking a permanent mandatory injunction directing the
Defendant No. land 2 to re-admit members along with their spouse and
children whose memberships were terminated by the Defendant No.1 and
2 for marrying Catholics, if the former members are qualified in all other
respects. Canon 33 enables a wife to accure the membership of the

husbands parish during the marriage.

All the reliefs B, C and D are consequential to the declaratory relief
under A. No objections on granting the reliefs is raised in the Written
Statement other than claiming that the Defendants are practicing

Endogamy on the strength of the Bull issued by the Pope on 29.08.1911 .

When such a contention is not maintainable and the objection of the
Defendants are rejected, Plaintiff No. 2 and 3 and the other similarly
placed earthwhile members of the Defendant No.2 are eligible to get
their membership back in the Defendant No. 2.

Conclusion

In conclusion it is submitted that the only serious defence set up by the
Defendants in this case is that in the Bull dated 29™ August, 1911 by the
Pope creating Kottayam Diocese, the Pope granted the privilege of
practice Endogamy to them and therefore they can expel members who

marry from outside the community.

The Plaintiffs have made elaborate submissions above as to how such an
argument is invalid and baseless. When the ground of the Defendants are
found to be incorrect the Plaintiffs are entitled to get the reliefs claimed

in the Suit
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The Defendant No.l1 and 2 want to expel Indian citizens from their
community and parishes and make them spiritually and socially orphaned
as also prohibit the members from marrying any Catholic from outside
the community on the alleged advice of somebody in Mesopotomia in the
year A. D. 345 and this practice is akin to sati and un-touchability
practiced in India centuries back. This is an affront to the fundamental
rights guaranteed to the citizens of our Nation. Like Sati and
untouchability, this practice also is to be eradicated and the citizens
should be allowed to live in their communities and remain in their
Church. If such practices are allowed to be continued thousands of
Mesopotomias of AD 345 will come up in the Indian Republic with their

own personnel laws.

PRAYER

For the submissions made above, it is respectfully prayed that the Hon’ble
Court may graciously be pleased to grant the reliefs sought by the Plaintiffs

in the Suit including costs.

GEORGE THOMAS
Counsel for the Plaintiffs

Place : Kottayam
Date : 08.03.2021
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