In the Court of the Eddl- Munsiff, Kettayam
Present'= Sri. K. Gﬂnrgu Clomnien, BSc. LLM. Addl Munsift

Saturday the "4l _cay of Movember 1990,
3rd day of Agrabayana 1912

0. 3. 92388

Plaintiff:- . Biju Uthup Sio, Uihup, Christian aged 3| employed as project
Manager A. D. A Mational Aeroncutical Labaraidry, Ban
from Oravaskalayil House, Erapjal, Khottayam—4.

By Adv. Sri. P. V. Thomas, Ih:';t‘
11! -
Defendante= 1. Fr. George Mapjunkal. Vicar, Kizhakke NE Cpisery
Catholic Church, MNaittassery, Kottayam—d ¢
1 Rt. Rev. Kurinkose Kunnassery, Bishop Knano/ f_.r:l;r,' :

Diocese, Bishop House, Cathedral Ward, K oty aie e
Addl. 3. Kuapaya Catholic Congress Kottavam represented by the Preg:-
dent M. C. Abraham, Makil House, Chelliozd ikkom, Mutlame
balam Kottayam.
Addl. D3 is impleaded as per order did: 2—3-90in C. R. 1. 453 /500
of the High Couri)
Di-By Adv. M. J. Thomas and D2-By Adv. K. George.
D3-By Adv. - K, C. Philipese Tharakan

40 in Lhe préescnce

This orignal Surt Coming on for final hearing on 17—11
af the above counsels for both sides and having stood over [or consideration
to thiz day the court delivered the following:—

JTUDMGMENT

| Suit for mandatory injunction directing the defendants (o issue u "viva-

hakuri’ to the plaintiff

9. Plaptiff is alleged to bc 4 member of Holy F
MNattassery Kara of Koitnyam Diccese. The st defenda
Family Cathelic Church and the 2pd defendant is the Bishop of Ketiayam Diocsse
Additional 3rd defendant is the Knanaya Catholic Conpress, Kottavam represented
by 1ts President and impleaded n the swil as per arder in C.R.P.No.495/80-1)
of the High Court of Kerala.

i The relevant facis stated in the plaint may be narfated thus- Pl
his parents and other members of the family are members of Knanava Catholic 10
Community attached to Hely Family Parish Church, Naumssery. Pluintitt and other
ithe famly were aeoepled and acknowledged as members of the sad
977 onwards. Before (hat also-they were members of other Parish
Kottavam Diioces Tie marriage of
r Eoonnmyid Caitholic

amily Parish Chureh,

it s ihe Vicar of Haly

members of
Church from
church coming within the jurisdiction o
fhe plﬂl[l[ifll WHE conducted 1 Little Flow:
coming under the Kotwayam Diocese, on | =1 956
Accordin= to the canon law and rules
and Parith Churches coming undert
ious rites performed and coaducied

[he p;l'l'.’:ﬂ'lﬂ il
Church, Othara, a parish church
The plsintilf was baplised in the said church.
e practices governing the Rotlayam Diooese
i ili= plainiiff is entitlea 1o have cvery relig LR
by the “ivar as a member of the Parish Church and also as @ iember of the
[Hocese {obody has  the right 1o deny e same unless the plamnted s inlerdicted <
T 58l .
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by 2 competent ecclesiasiical suibority disenudtling him from erjoyving the ghove
priviegss. Plyinedd s a true and Taithful member of the Parish Church and Digcesa
abevaiE Rl Cthe ruiey and regulations of 1he church in true Chistiin  spirit and
ruith S RRIntiT"s pareats have made arrapgements for the marriage of the plaintiff
With ‘Leena, who 1w a member of 5t Mary's Chareh, Vithura com g within the
juriscictios of Kottayam Diocese. Issue of ‘vivahakur?' i a condivon precedemt
for the cooduct of the bewrothel as well as marriage. Hence the plaintifT and
his fther approached the 31 delendant, Vicar for issue of necassary *vivahakuri'
for the Soleenmisation of the betrothel and marrage ceremony, Evary Vicar of
gh Churches coming under the Kotiavam Discss= {5 bound 1o issve such
nd aizo grapl permizsion [or the conduet of the mhTT e after due
of the proceduie [ollowed in the Church, The Vicar bas no right to refuss
The st ant Vicar had initally sgreed to i$-ue such "kori’ but
elused 1 nt permission.  Permission was o refossd at the instanes
ishop.  Plaintilf's father had subseguently appealzd 1o the
gantishop on 2 —4—1989 abour the conduct of 1sr defendant. Bur Insplie
LEstS by the plaintifT and his faiher, no decision has besp taken by the
on the sajd appeal. The plaintifi under such circumstanc:s put up

representation on M—6— 1989 before His Holiness, the Pope. Plaintifi's
ither also made a repressnfation on | —5—I1989 1o the Apesiolic Pronuncio,
MNew Delhy, The Apostolic Propuncio, in turn, after due consuligiion with Vatican
(s given necessary direcion 1o the 2nd defendant. The plaintiff had approached
the Ind defendant lor dirccting the Ist defendant Vicar to igsue *vivahakuri® for

the comduct of the betrothel and marrmges of the plaintdf. The represeptation met
with fmil.  1he conduet of the |61 &nd Ind defendants is illegal and denial of the
ight of the plaintiff as a member of the Knanayva Diocese (Kotayam Diocese) and
Mg gs 8 member of the Parish Church o which he belongs. It is the duty of the
lefendants as @ Parish Priest and Bishop of the Diocese respectively to issue
iecessary “kari’ to the plaistitl, for the conduct of Cristian betrothel and marriape
[hie plaintiff, being a true and fuithful member of the parish canpot even imagine
af his marriage being conducied n gny other manner or in any other Church. [t
will be deemed as & socin] sligma for the plaintiff and members of s lamily for
Ever Diefendants | and 2 are acting in wrue  vielation of the sacred eachings and
miundities of the church o an gnéhristian manoer. It isalse usderstood thet the
6t defendint Vicar bas made.a dependent of himsell to Tde a suit before this
Court a8 O, 5. 1068 of 1983 Tor declarmg that the plaintilf 5 nol even entitled 1o
he o meémber of the Knanaya Chatholic Diccese, There is  absolut:ly no legal or
cannonical objection for the 1ssue of & ‘kuri’ to the plainiff ss demanded by him.
I'he plainntt, as a member of the Pansh Chureh of the Kottayvam Diocese 15 entitled
under common law a8 well as under Canon law and rules and reculations
povernlng the altairs of the church to obuia such a ‘kurt’ from the st defendant.
[he demial of the kuri by defendants | and 2 is highly vnjost, unfair srd unreasan.
1ble and oppesed 1o -all canons and principlies of the Holy Catholic Churceh jn
At davs 07 ccumenibm. | Redenal af the said Tight 1o the plaintiT caonor e
ipensled im damages. There s abiolutely no legal bar for civil Court 1o grant
rélel o plainuifl.  Since the common law right of the plaintiff as 8 member of
Parish and Diocese (s involved i the mater.  Hence it i praved that the
urg bz pleased 1o invoke s equitable jurisdiciion to give necedeary directions (o
defendants 1o 1s5ue *‘vivahakon' for the conduce of marriage of the plaintifl.

L. A jomnt defence was ¢t up by defendants 1 and 2 in their wrillen states
menl. Contentions were advanced in detail on the following lines, The soit 38
o1 maintarnable and it 18 Got of 4 avil nature. The principal guestion in the (&iilt s
ae relating fo commumty, Therelore the courtihas no jurisdicticn to 1ry the™ suit.
['he prayer in the suil {8 for an Order of imjunction direct (endants to
iBue necessary “vivahakuri® to the plaintiff. The basic cier the
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plaintiff is a member of the Knapaya Catholic Community who i3 entitied to get
such a ‘vivahakuri®. The plaintifl is not a2 member of the Kpanite Catholic
Community, Siace there is no prayer {or declaration that the plainiiff 15 a member
of Knanaya Catholic Community and thal he hasa right 1o geyr ‘vivahakuri’, the
suit is not maintainable. The statem-at i the plaint that the plaioui?, his parents 9
gnd other membars of the family are members of Knanava Catholic Communiry
attached to Holy Family Parish Church of Mattassery Kara Eottavam Diocese i
ot correct. Thev are nol members of the Kpamaya Catholic Commumty. A
knamite 15 one Who was born to knanite pareats and who has not married & pon-
knanile. Plaimtifi's mother was nol born 10 Knanite parents and her ...u1hrr
not A knanite. Therefore plaintifi’s mothor isnot 2 koanite. Though ple
father was born to knanite parents, hs ceised 1o bea knanite on accoung
marriage with plaintifi™s mother. Uhnder these circamstances the plainnff
knanite. The kpanite community i% a Christian Community comprising 8
Catholics and Non-Catholic Christians. The h:nani:es are the descendpiits of

in 345 A.D. Thesc pmpl: were mmpnaed of 72 F.}mjl:er. hetnngmg o 7 me-'
ytHams). The purpose of the migration under the leadership of Thomas
A..D. was missionary activity. These immigrants were called Knanites,
qls0 keown 25 Southists. The immigrants were given a warm welcome by the then 20
ruling King Cheraman Perumal. Special privileges of high social Status were also
given which made them superior to oiher commainities. The membérs of the
present day Kpanite Christian Community are the descendants of 72 Jewish Chris-
vian families who arrived in Malabar in 345 A, D. under the leadership of Thomas
Cana. They have reiained many of their special customs and traditions until this 25
date. ln connectionm with the marriage, the Knanites have special customsaf their
own. The Knanites have remained an endogamous community having no martiage
relations outside the commuoity, Thev have zealously mantained their ethnie
identity and imtegrity and racial purity. If any member of Koanaya community
married from outside, he or she automarically eeased (0 be a member of the 3p
Knanaya Community, The knanites have never followed the system of the wife
ACquUring member ship io the community of the hushand. Whather o is-man or
woman, the person marrying & non-knanite, lost membersnip in the koanire Comm-
unity and the Knanite Community always rejected such a person irom their fald,
Their children also arc treated as non-Knannes. Thess traditions and customs 35
relating 1o marriage have been followed by the Kpamtes for centuries. The
Christian churches and the Society at large have accepted and approved the above
uraditions and customs. The Knanite Catholics bave also thewr own churches and
own Bistiop i.e. the Catholic Bishop of the Kouwaym Diocese. The non-Catho lic
K nanites also have their own churches and their own Bishop, e, the Metropolitan 40
of Chingevasam Bhadrasanam. They caercise personal jurisdiction over their
respective people irrespective ol the territorial Himits. The Knanite Chrisiians were
divided into Knapite Catholic Community and Knanite Jacobite Community
consequent on the division of the Malabar Chureh in the [Tth Cemury. Marniage
between a Knagite Catholic and & Knanite Jacobite does not entail loss of member- 45
ship in the Knanite Community. A separate Diocese exclusively for Knanits
Catholics was cstablished i i211. The Diocese was so established m response to
the joim cpplication made by Aposiohic Vicars of Changanacherry, E<nakulam and
Trichur. Pope Pius X granied the decree establishing a separate [Diocese at
Kaftevam for Knanite Catholics, In the joint appheation referred o above the 30
q;ﬁi_‘:uca of two distinet communiticsd among the Synian Christians of Mualabar was
particdiarly mentioned. These iWo communities were known as the Southists and
the Noi hizs, 1o was alse pomted out 1o the application that the two communities
had o bloed or marriage gelations for the last |15 centuries, Agaresult of the
Decree ol ang P&ﬂ{ lll"uj on 291h Auvgust, 1911 estabiishing Kotlnyvam Diocese,
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all the churches of Southisis were separated and included in the newly established
Dioeese. Bishop Mathew Makil was the first Bishop of the new Vicarate of
WKotteysm. Later by the Decree of Pope Pius XII dated 29th April 1955, the Bishop
v Kottayam was granted personal jurisdiction over all the Knanite catholics within
the Syra Malsbar (erritory., With the esteblishment of the separate diocese for
knsnite catholics, the Keanite Catholic community achieved progress and develop-
mienl in pastoral, religious and secular felds. The Knanpilte Cathohics have po
diif=rence with the other Catholics in matreérs relating 1o faith and morals or in
vespect ol the nllegience to the pope. The ecssential difference between the two
8] iiics lics in the ethmc ideatity and integrity of the knsnites and m the
s character of the community. [hough non-knanite catholics are
participate in the religious and hiuegical functions and 1o receive
in 2 Knanite Catholic church, they are not allowed to become members
h or parish as the Knanite Catholic churches and Parithes under the
Didfcess are exclusively for the Knanites. A non-Knanite may be baptised
va Catholic church, bat he will not-b= accepted as a member of the Parish.
tism one beeomes s member of the Cathalic church and not 8 member of
tholic community. A marriag: between a Knanite and a non-Koanite
{4 T ied in the churches under the Koltayam Diocese beeause such a mnrriagﬂ
is considered 85 an offence and insult ro the Knaoaya Catholic Community aod its
yraditions and heritage, Such marriages are agamst the endogamous charactst and
siheie idemtity and integrity of the Community. Such marriages will undermine
the very basis of the establishment of the Kottayam Diocese and the existence of
e Knanava commuaoity., Io order to protect and foster the heritage and traditions
ol the community and lo prevent any aucmpis to offend or insult the feelings
al the members of the community, & marrigge between a kpanite and a nom-
K narite is not allowed to be econducied in any of the churches nnder the Kottayam
Diocese. In case @8 Knanite Catholic desires to marry a non-Kooanite he or she is
wivised to eonduct the marriage in any Catholic church other than those under
the Kottavam Diocese and all necessary certificates and documents are furnished
10 fagilitate such conduet of the marrmge, The osual practice 1s that the person
desiring 1o marry a non-knanite will become a member of the Parish of the other
spouse of any other nearby Parish and will conduct the marriage atter ohtaining
vivahakur| from the new Parish. In the light of the traditions and customs of
Khanite Catholics and the practices in the churches and parishes und -r the Kottayam
diocese, the sllegation that the plaintiff and other members of his family were
sccepted and acknowledged as members of the Holy Family Parish church of Natta-
se=ry hosd no basis at oll.  Plaiotiff and other members of his family might have
heen allowed to participate n the rel:gious and liturgical ceremonies and fo receive
sacraments in the churches under the Kottavam Diocese as non-knanites, [t
will mot amount o accepting and acknowledging them as members of the Parish.
Even if the plaintifi and other members of his family were treated as members
of the Parish, it was duc to @ mistake and wuhout koowing that they are nom-
Knapires. This cannot confer. on the plantff any right to claim privileges due
1o 2 member of the Knaniie Catholic Community or & member of a Parish under
the Kottiavani Diocase. In a letier daled §—=5—1989, addressed Lo the 2nd d:!lﬂmiﬂ.ll,
the plaintifl’s father had admited that the plamuilT's maternal grandmother was
pot & Koante. It is wunderstood that the plaintiff's maternal grandmother
Smit. Lilly ane her hushand Chacko were Lutin Carholics and thai they were members
of the St loseph’s Cathedral Parish, Trivandrum under the Trivandrum Diocesss
It the plainufi’s maternal grand mother was not 8 Koanite, the plaintily also cann#
e - Kranie These defendanis are nol-awars af the circumstances under which the
marriage of the parents of the plaind iff was conducied in the Little Flower Knanaya
Catholie Church, Othara on 22— 10—1956. Tho said maggisge could not have been
conducted io the said church. The plaintiff's parents migh - d 1g eonduet
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the marriage in that conurch without disclosing the true [acts. [t 5 therefore
clear that some frand was committed by plamiiffs parents or some
one on their behall (o cooduct the marriage in that church. Plaintfl’s
mother was also nota member of Linle Flower Knanaya Cothorhie Church,
Othara. None of the brothers and sisiers of plaintiff's mother s 2 knante or
memiber of any Parish under the Kottayam Diocese.  There are also ne records
b the church to show that plaintifi’s mother Smi. Anpamma was admiied 24 a
membeat of Little Flower Knanava Catholic Church, Qthara or that any permission
lor that purpose or for her marriage was given by Ri. Rev. Dr. Thomas Tharay
the then Bishop of Kottayam. Il aoy such permission wag aciually grai
would have bzen in writing and it would have beenp kept in the records
Church. Even otherwise, the Bishop wis nol compéient to give any :uch pe
to admita Non-Knanite as a member of the Knanite Cathole parisa or 10
the marriage of a MNop-koanite 10 d& koaoile in a& Knamte Catholi
Though the baprism in Little Flower Knanite Catholic Church, Otbara, ths
could have acquired only membership in the Casholbic church and noi membe
the particular parish or in the Knanite Cathohc community. To be 3.m
ine parish he should be ehgible to be a member of the Kknanite Catholic cof
Even if the plaimiff enjoyed any privileges of 2 member of the parish or commu-
wity, it was ooly due to some fraud in respect of the marnage of his pareats. 20
Even if the plaintiff, his parents and other members of his family had chiained any
penelit as jf they were members of one or (wo parishes uoder the Kotayam Diocese,

it was only by mustake, Owpec P, M. Chacko had earlier seat a nolice (o the Zod
defendant alleging that plainiiff"s pacents and their children are nol knaniies and
demapding that they should be expelled from the churenes under the Kotlayam 2.
Diocese. He had subsequently filed O. S. 1068/8K before the Munsifl™s Court,
Kotlevam praying for a deelaration that the parents of the plaintiff and their
cnildren are notl members of 1the knanite commuaity and thal they ciueot continue

us members of parishes wnder the Koitayam Diocese. The 2ad defendanl herein
happened 10 be the 18t defendant in the other smit,  Plainuiif’s parents and otber 30
menibers of his family are defendants in  the above suit.  Plainufis farher has
submitted 4 petition before the 2od defendant oa 6—3—I15989 for the issue of
vivahakuri. [t was discloged that the maternal grandmother of the plaimnff was

not & knanite or a member of 1the Kottavam Diocese. It was also siated in ithe
petition that plaintiff's mother was admitted as a msmber of the Little Filower 33
Knanite Church, Othara by Bishop Tharayil, the then Bishop of Kotrayam Diocese
Thera -are no records in the Diocesan office or in the Little Flower Knamie Cathole
church, Othara to show that the plaintiff's mother was admitted as 4 member of

the suid cnurch by the Bishop or with his permission.  According to [he customs,
tradition and practice of the Knanite Catholics, a: non-koanite cannol bz sdmitied 4y
as @ member of the churches under the Koitavam Diocese.  The plamufi’s father

had recentlv sent petitions to the Pope and 1o the Apostolic Pre-Nuncio n India
praving to dircet the Bishop of Kottayam 10 allow ihe marriage of the plmndfi

¢ be colemnized in any of the churches under the Rollayam dwicese. Ihe

Apostalic Pro-Nuncio in his letter dated 4—8—1989 informed the Znd defendant 43
loal the case being a local matter is to be resolved by the ‘Sudnst or ‘Koonpaya’
Cathohe community iself, Smce plajerifi’s father admitted that  plaintiff’s
materoal grandmother was not a Knanite or a member of the Kottavam diocese,

aceprding 10 Lhe customs and traditions of the Knanite Catholie communuy, the
it 38 not & member of the Krnanite Catholic community. The plainufl could U
pot estabhish s ¢laim to be a wember of the Knanite Catholic commumiy inspile
of the lemer daled 4—8—1989 by the Aposiolic Pro-MNunmio, “The plaintiff is
therfore not enttled 1o bea member of the Knanite Catholic Community or ol any
K r.amne Caiholic @lmrch oy to have his marriage solemnized o apy church under
the Kounagam OV W The plaintff is not cotitled to any beoclit or privilege as 35
b -
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a member of the commugity or the Parish. There i3 also so provision in the
Kanon Law snd roles and pasctices which entitles the plaintiff to be a member

of the Knpanite Catholic Community or any ]:‘uns]:l. church under the
Kottavam Diocese. The plaintiff has no right which can be enforced through

the CivilCourt. The Istdefendant Vicar is competent to  issue -Vivahakuri®
in respect of & person who i eligible 1o be a member of the Parish Church.
Mareover ‘vivahakuri' is issoed for the purpose of conducting the batrothel and
the marriage 1@ a Church under the Kottayam Dhocese. Since the plamtiff 1s
not & member of the Knanite Catholic Community, he 18 not eligible to be momber
Fanuly Catholic Chorch, Naliassery., Hence ‘Vivahakur " was not 155ued
by the plaimtiff. The Vicar of a Church under the Kouayam Diocese
issue the *Vivabakuri' oaly to a peérson Who 1s eligible to be a member
ch and who s also eligible for marriage woder the relevant rules. The
right 1o tefuss “Vivahakuri®' to persons who are poi eligible o be
[ the Church. The plaingff 13 not a member of the parish onder the
the &t defendant. These defendants had offerad to the plamtiff to issue
suificate or other documents to cnable the plaintiff 1o conduet his
ymarriage in any Catholic church other than those under the Kottayam
Liocese, The allegation io the Plaint that no decision kas been taken or iniimated by
the Ipd defepdiant on the appeal petition dated 21—4—198% is also not correct.
The plaintifi and his parcols persomally met the 2nd defendant and they were
wformed that the “Vivahakuri' cannot be issued. In the light of the contenis of
ihe etrer of the Apostolic Pro-Nuncio, the plaintiff can be treated only asa member
of the Changanacherry Arch Dicecese, the Syro Malabar Eparchy of the termtory
in which the piaintiff has his demicile. The plaintiff has no right as member of
the Kotitavam Diocese or the Holy Family Charch, Nattassery since he is nel a
member of the said Diocese and the church. Therefore, there has not been oy
derial of sny right of the plaintiff by the defendanis. These defendants bave no
abligation to issue ‘Vivabakuri® 1o the plainuiff 1o conduct his betrothel and marriage
i & Kpanite Catholic Church. Plainufi's right to have his betrorhel and marniage
copducied according to the Catholic Faith and religious ceremonies in Catholic
churches other than those under the Kottayvam Diocese is oot io any way affecied.
If the plainuii’s marniage 1s conducted m 8 Koanmite Catholic Church, the feelings and
sentiments of the entire community wiil be hurt and the centunes oid traditipn
of the communily will be violaied. The allegation that the defendants ate acling
coatrary to, and in violation of the sacred teachings and mandaies of the church
1= ghsolutely baseless and hence denied, The allcgetion that the st defendant
has made a dependent of himself to file O. S 1068 of 1988 is nol true. The
iradition and  custom of the Knanite Caiholic Commuaity and
the practices in 1he Kottayam Diocese do oot permin the defendants fo
isgue  *‘Vivahakuri' to the plamnoff as demanded by him. These raditions,
customs and practices have the force of law, o 30 far as the affairs
of the Kottavam Diocese and the Knanite Catholic community aré coneerned.
The Fll,j.tl:l-'liET hos no right under the ¢commen law or the Canon Law orupder the
Rules and regulations governing the affairs of the church to obtain the ‘vivahakory’
from the st defendant 1o conduct plainiff"s betrothal and marrisgs in a church
under the Kottayam Diocese. The refusal of *Vivahakuri® to the plaintiff is not
against the priociples of namral justics or the spirit of ecumenism as all=ged. No
rehgions or civil right of the plaiotiff has been deni=d by the defendants. There
is no czuse of action against these defendams. Under the circumstances itis
otiyed that the suit be dismissed with eosis of these defendants.

5. Additional 3rd defendant filed 8 separate written Statement raising the
fullowing contentions. The suir as framed 13 not mantmnable in law, The relief
clmimed in the plaint is the enforcement of the plamtiff’s
ship o the Kizhakke Nauasserry Holy Family Catholic Chure
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2.are impleaded only in their individual capacities and in the nature of the relief
sought, the saxd church 15a necessary party to the sut Withour the church in
the party. apray, the relisl claimed, cannot be granted. The sun filed without
gancrion of the Court under Order 1 Rule 8 of the Code of Civil Proc=dure is not
sustainable. Additienal 3rd defendast is an asseciation established i1 the year 1038 5
with the object in protectiog the inter«<sts of the Koasava Catholic Community

and for preserving the purity and tradition of the Community, Troe Knasaya
Catholic communiy is 80 endegamoud society. If any member of the community
marties from outside, be or she avrometically ceases to be the member of th: Kpanaya

community- The tradition and custom relating to marrisge has been  sorup
followed by the Knanites [or cohtiries. A marmage belweecn o Knan
non-knanite will oot ‘be allowed 10 be conducted i anv of the churches g
Kottavam Diocese. The plaintilf has pot ever been & member of 1he
Mattassery Holy Family Catholie chourch, Plantiff's mother 15 nop-a
Hence the plaintdT i pot a koanite and the allegation that he is o memba
Kizhakke MNattassery Holy Family Catholic church Cannot be accépicd
dants 1 ard 2'cannot grant “Vivahakur' a5 they do not represent the ‘chiae
a relief of injiaction, the deglaration that th: plamtff s a member of theW
2 condition precedent and 1he result of & declaratory decres on the guestion of

status Gffects the whole community: Therefore the 3rd defendan: congress 19 20
entitled to qusston the slatms and the right of the plamu’ regardimg his

membership o the chureh. In any view of the matier, the plamiifT 5 pot

eligible or entitled to bea member of the Knanava Catholic commumity or of any

Parish church under the Komtayam Diocsse. Since the plaintiff is oot » knanite and

not-a member of the Patish Church, there cannot be rny guestion of interdiction. ==
The Isr deflendant cannol in hiy individual capacity iszue a “‘vivahakouri'. -The vicar
of the Chorch iz entiteld to reluse the isjus of & “Vivahakuri™ 1o persons who arc
not eligible 1o be members of the Churgh. This defendant is quiic awnre that the
plaintiffs’s father made a representation to the Apostolic pronuncio of India. The
Apostolic Pronuncio bad 155ued a letler dared 4—8—1989 to the Znd defendang

in
this matter. From the reply, itis elear that if the plaintidl is nol born o Knanite 30
parents, he is extrancous to the Koanite Communjty and could not claim o bea

member thereof., The plaintiff has 1o establish that he 13 a member of 1he Koonite
community asnd also of the Parish, T plaintift’s marriage is allow=d 1o be condy-
cted in Knaaite Church, the feelings and senuments ol the entire community will be 3
hurt, and the centuries old tradition and costom of the community will be violated.
The wadition, custom and practice have the foree of law as far as the Kpanite
Cathalic Community 'i8 concéined. The plaintilf bas no right undar 1he common
law or the- Capnon Law and voder the rules and regulutions governing the affales
of 1he Chureh,  The mandatory injunction prayed for cannot be legally graned, No an
dispute of a civil agtore iz mvolved In the ¢ase, It s therelore praved thet the
suit be dismissed with costs,

6, Partiezs went to trial op the following fssues.

|. Whether the suit is mainisinable n law?

2. Whether the plamtifi 15 zoi & member of knanaye fﬁﬁ"-'-””““,‘r‘ apd g

i
-
iy

Holy Famity Catholic Church, Nartassery a$ contended by the defen-
dants?
Are the defendants estopped from putiing forwarc such contention?
3. Is the prayer for mandatory injuicuon aliowabie?
4. Reliefs and costs.

F'II
Additional [ssues:
l. Whether the Kizhakke Nultagsery Holy Family Catholie Chuech a
necessary party and whether the suit 15 bad for non-joinder of the
partes) 54
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4. Whal are the gualilications of & person to be 4 member of the Knana-
¥a Community? ik
The evidence 1n this cate congists of PWs. | 198 on the side of the

plaintff. Exts. Al o A 19 also marked. On the side of the defendants DWs | =
10 5 exnmined and Exis. B-l 10 B-29 warked: Exts. X1, X-1 (2), X-2, X-2{a), § i
X-3, X-i(nyand X-3 (b) also marked. i
8. ‘lssue No. l:- The defendants had rased a specific plea in their written }2
tnlement that the st 15 not majntamnablée m law and that it i5 not of a civil 4
nature, Tt {salleged by the defendants that the subject matter of the suit is not 2
the right to property or to any office. The plamuff, who iz alleged (0 bea |n 1k
‘Holy Family Church, MNattassery coming uader the Kotmavum Diocese al
ef of mandatory injunction in the suit for 1ssue of pecessary “vivahakuri’ th
¢ | and 2 for his betrothel and marriage. T
claim of the plainufl i3 centred on an allegation that he is 8 member or
avim Dhiocese and Knanava Catholie community. As a matter of 15 in
i [he deflendants case that the subject matter of ithe suii {5 not the C
of & c1vil night or ebligavion wod that Wwking cogmzance of the matter | C
ﬂt be an nlerlsrence with the autonomy of the Koanasya Catholic =
" Hence, it is contended at the very outset thar the civil court has no F
jurigdiction 1o 11y the suit. Secondly, it 15 alleged thal there is no breach ofany 20 C
obligation by the defendants which bas (o be prevented by a Mandaiory Injunction. =
Ihig'is Also & plea ol defencs et up on the basie of Sec. 39 of the speciric Reliel e
Act, 1963, which has to be dealt with independently divoresd from the guestion of of
imsue of jurisdiction. 1t can be understood from the stand taken by the defepdants -
thitt the mamn goestion to be decided is whetber the suit 15 of & avil peture  and 25 dn
even il so, the question as to whether cognizanee 15 impliedly barred.  Auention L
is therefore mamly focussed on Sec. 9 of the Code of Civil Procedure, 1908 to Ui
contend that the Court bas no jurisdiction. The point which arises for consider-
atjon s whether the Court 1 precluded from adjudicating the matur by the reason dr
\iat the question a1 issue is @ Community question which the courf is preciuded 30 Hi
[ Fekim |r:.-'[l"|g. O
10. The allegation that plaiatifi apd bis family members are abieched 1o Jal
Holy Family Parish Charch of Natassery kara comiog under the Kouavam Diocese by
15 dested by the defendants. Defendants had pleaded a ease in such a manner to
that the plamtiff, his parenis and other members of the family ar= not members 35 sel
of Knavava Carbolic Communily, According o the defendanis, a Knanite is one o
who is boro 1o Knanite parents and who has nol married 8 non-Kranite. The Fact
that ptmnnfl"s father was origioally boro 1o Knanile parenis 18 nol in dispute: but Cao
defendants contend that he Ceassd to be a knanite on account uf his marriage ‘K
wilh pluotilt*s mother who 153 & noo-Knanite, Therefore, it is elleged thar the dg 15
plaieniff 1% not 2 Knanite. Defendaniswould  also highiight that 1he eligibility for Sim
membetship of the parish churches coming under Kottavam Diocese is 1o be deter- ap]
mined om the basis whether 3 person 18 & Knanite or out,  The gencsic of Knanites, law
glhetwise called as Southists and the exisience of Knanaya community with its be
elbinie ideniity are narrated i detadl or enlarge the defence and 10 make it sppear 45 i
thnt the subject matter of conlroversy 15 merely a community guésuon.  Plainnff's fol
clpim that be 15 2 member of Holy Family Catholic Church, Nattassery kara and
{that he s entitled to gel “Wivahakuri” must be viewsd . this background, bir
1. Counsel appearing for defendants | and 2 submitted that social customsa tim
regarding marriage are within the exclugive jurisdiction of th= community, 30 Th
According to him a marriage whatever elsc jUis, re. a sacrament, an institution, are
et 15 undoubtedly a contraet and that right of marra g= is pot a cvil right. Even | me
if it 18 #ssumecd otherwise, il is argued that marrage among the christians are hea
paverned by eccliastical law and when viewed 83 & sacrament alse, itis a religious
function within the exclusive domain of ecciesmstical aothori hence the ma

court has no jurisdiction r u1i] hee
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12. A series of earlier deeisions were cited to subsrantiate the contentions
that religions questions are ouwlside the perview of the jurisdiction of the ecivil
couris. The learned counsel (for defendanss 1 &nd 2) relizs on the decision repor-
ted in 1.  Eul . Bﬂmb:!}'__ﬁl.'l- {"I.I’E.Lkd_titl. Vampaji & Others) where il is stated

that siits 48 to religious rites or ceremonies, which iovolve no question of ?
the right 10 property or to &n office, are not suits of civil pature, nor are they
intended to bBe brought within the jorisdiction of the civil courts. A suif, by
ihe planulf, as member of a committee of management of 3 Hindu Tempie, 1o
compel the hereditary Pricsts of the Temple 1o 1ake out certain ornaments fram

the ireasury and lo place themupon the image of the God met with fail. 10
also held that the courts have no power fo interfere for the purpose of 1

the rites apd usages peculiar to aoy dissenting sect or body. A cl

caste office and to be enuiled to perform the homorary duties of

or to enjoy privileges and bonours at the haads of the members of

in virtue of that office 15 held 10 be 'a caste guestion and noi cogni 35

Cwil Court. In Murari Vs. Suba and Others (I L. R. 6 Bombry 725
C. ). had observed that the right to be rccognised as the Hend of
and to be entitled to receive from other members of the caste certam
and procedence 18 a easte question, Likewise, mn Jelhiabhai Narsey V. Champsey
Cooverji (1. L R.34 Bombay 467 it was held that where rights 10 property are 2o
not involved, all matters of intérnal management must be left to the decision
of the caste. The subject matter of dispute in the case was beiween the caste
and a section of the caste led by the plajstifli. By holdiog that the queston in
dispute was outside the jurisdiction of the civil court, the High Court has observed
that the plamufi, by reason of his holding a certain caste officz, is not entitled 235
under the casie rules to demand inspection of all caste docomunls.

13. In Hukm Chand and others V. Maharaj Bahadur {A.dR 1933.P.C.193,;
disputes berween the two sects of jains as w0 thewr rigais of worsiup ot Prasaath
Hilt arose for consideration. Dweilings were erected on the top of the hill by
one of the sects. Incidentally, Prasanch Hill is considered as sacred by the whale 3p
Jain Commueity. The guestion to be copsidered was whether the construction
by ane of the sects was permissible. Their Lordships had observed that the nght
ta worship is a eivil tight, but it was held that the disputes beirween the (wo
sects regarding the construction of dweilings are matters for the Jains themselves
1o bs resolved, and not by the civil court 35

14. The decisions refered above were cited to pomnt out Thal the Ciwil
Court has mo jurisdiction to interfere with the autonomy of the casie, namely the
‘Knanava Catholic Community’, It is urged that the question (o be adjudicoted
i one in relation to the autonomy of a casie recognised for |3 or i6 ceniarics.
Since rights of property of office are not iopvoived, accordiog 1o the n:r.:uns-:el a0
appedring for defepndants | and 2. there should not be a debaie inm a Court of
faw and it is for the caste and not for the Court 1o pursus the matter, [t must
be particularly noted here that the best description of “Caste” is given by Farrap
1, in Raghhnath Damodar V. Janardhan Gopal {1 L K. 13 Bombay 3%4) in the
following words:

“The Caste is & social combination, the members of which are enlisted by
birth, not by enrolment, 118 rules consist partly of resolutions F'I]lﬁ-if'-‘l from time to
ime, but for the most partof usages handed down from generation (o gensration.
The caste is not & religions body though s usages like all ather Hindo usages.
are based upon religious feelimgs. In religious maters, strigtly o called, the
members of the caste are ouided by their religious precepraors and thell spiritual
heads. [n social matters they lay down their own laws™,

|%. Counsel for defendants | and 2 had also advanced arguments in scuh A
manner that the stion. involved in the suit 15 one of getiing married Il_h'.u ‘
been pointed out even if there are differeoces ol opinion regarding marmage 53
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as (o whetber it is & civil right or sacrament, the right to comtinue in 3 commu-
nity is oot a civil right of 1t turns out to be a blot on the tradition and customs of
the community, Adcording to the leareed counsel,” as far as the marriage of the
plointif is concerfed, a marrigge blesszd by & Krapite Priest ora Priest of
other Church is valid: The question focussed 15 whather the plain:iff has a right
to say that the communpity shall forsake its tradition, The rival conteations of
the parties sre to be borne 1n mind. Iris the definite allegation of the plaintiff
nat he is a member of Knspaya Catholic Community attached to Holy Family
Parish Church of MNatiassery Kara of Koitayam Diocese. The defendants bad
d thar plainriffis oot & member of Knanaya Catholic Community. There-
% of the matier 1% as 10 whether the plaintff is a member of the Knanaya
pmmunity asd Holy Family Church, coming under the Kollayam
not something n relation to plaiotiff's right to consinue in the
It may be trus that the marriageé ceremony is a4 religious ceremony,
neipal question that is to be considered 15 whether th: plamnffl isa
the parish Chorch attached to the Kottayam Diocese and the Knapaya
unity., The scope of Sec. ¥ of the Code of civil procadure has to be
the light of the said contention advanced by the plaintdf.

Sec 9 of the Code of Civil Procedure provides as follows: Courts to troe
ail civil suits unless barred, The Courts shall (Subject 10 the provisions beréin
coptained) have jurisdiction to try all suits of a civil pature excspung suits ol
which their cognizance is either expressly or impliedly barred

Explanation. I. A suit 1n which the right to property or 10 an office 13
coptested |s a suit of a civil nature, not withstanding that such right may depend
=niirely on the decisions of questions as to religious rites or ceremanies.

Explanation, 11- For the purposes of this section it is immaterial whether or
not any fees nre attached 1o the office referted to in explanation ] or whether or
not such office 15 witached 1o particular place.

The position contemplated s that whether there isan express prohibition or
noty the alternative remedy provided must be taken into consideration. Where
«Juborwe provisions are made in a siatute for alternative  and adequare remedies,
civil couris’ jurisdiction is barred. Where, however there is absepce of adequate
remedy onder the staiute or whete the provisions of the statute are not elaborate,
cwil courts are notl barred rom entertaining 8 suit aotwithsianding the fact that
thére 15 an express exclusion thereunder. Even where the jorisdiction 15 excluded,
civil courts have jurisdiction to examine whether the provisions of the Act have
not bezp complied with. [In cases wherz there:s npo express p-ohibition, the
gemeral présumplion adverted to above apply wah gréatsr foree and unless the
provisions of the statute give an indication of the exclusion of the jurisdiction of
civil courts, Civil Courts jurisdiction caanot be barred. Therefore generally
speaking, Courts can try all suns which involva the dererminancs of any civil
right, Op a reading of the Ssction it can be Seen that iwo things are essentially
neCTEsary to give jurisdiclion Firstly, theo suit must beof a evil pawre; and
ccondly 1ts cognizance mustnot be expressly or impliedly barred. According to
eaplanaton-1 of the Section, a suit in which the right to properiy or o an office
i5 conlested, is cognizable by a Civil Court, despite the fact that such right may
depend emtirely on decisions as 1o religious rites apd ccremonies., Though the
learned Counssl appeariag for defendants | and 2 had srgued that Explanation I,
referred above curtails the jurisdiction of the Civil Court, on a8 close apalysis and
literal interpretation of the explanation it ckn only be soid that there is nothing in
it to curtail the jurisdiction of the Cwvil Court, but i can ooly the other way
round, Explanaton-1 1o the section implies two things, namely (i} a suit for an
il ice isa sunt of 3 civil eature: and (1) it doés not cease 10 be one even if the said
right depends entirely upon a decision ol a qusstion as to religious rites or
ceremonies. 1o implies further that qeestions as to religious rltl‘h% Cercmomics

w

COTILG

I

20

25

35

40

43

al

33

L
lia1
SLE




20

25

0

40

e

cannot independently of such a right form the subject mateer of a civil suir.  Bul
the current trend is that Civil Courts are competent Lo discuss and d:al even with
a casle question Where the membership and characier of a member are Seriously
atfecied.

16. Coming to the casc in hand, it 15 stated by the plamtfl in Paragraph 7ol 5
the plaiat that be 52 member of the Parish charch of the Kottayam Diocese and
that be 15 entitled under common law 48 well as under CanonLaw and rules and regu-
jations governing the affairg of the church to get ‘Vivahakuri® from the |5t defendant.
The claim of the plaintiff is on 1he basis of a plea that he is 8 member of Kouayam
Digeese. Konayam Diocese of the Roman Catholic Church 15 syoonymoussaih
a yolumary Association, The question of membership of 4 voluntury ass
is undoubtedly, & €ivil right. The sum and subsiance of the plaint ail=
that plaintiff’s status as member of the voluntary association 15 refule
ndants 1 and 2 by denial of certain privil:gss for which he 15 entitled
member of the Diocese. There cannot be any doubt that, when the
membership of a voluntary association 15 dispuled, it 15 a civil right whie
be adjudicated by a civil court unless the bye-laws or rules debar: any
thereof from invoking the jurisdiction of civil Court and providing other foTUms
for redressal of the griévance. The defendants have no such case i their writien
statement. Moreaver, there is nothing on racord to show that there is a bye-law: 2V
for the Holy Family Parish Chorch or the Diocese, as (he Case may be (0 make an
express bar on jurisdiction of the civil court. Tt can only be understood that the
relief praved for in the suit 15 only 0o the bass that plaintift is 2 member of the
Haly Family Parish Church Nauassery and Kouayam Diocese. When a person
approaches a court of law for redressal of the grievance, in view ol Sec9 of tbhe 25
Code of Civil Procedure, unless it is expressly barred by any sature, the courtis
left with no other altecnative, bul to presume in favour of jurisdiction.

17. Defendants went one step furthsr 1o contending that the queition of
membership of the Plaintiff in the Parish Church of Kottayam Diocese and
Knanoys Community must bé determined with reference 1o certam religions ques- 3
jon and hence civil court hag no jurisdicion. Existence of a valid custom
prevalent 1o the Koanaya Commuaity 15 also pleaded. The short point to be
cansidered at rhis junciure is whether the plea of defendants will determine or
change 8 forum. The principle that has been applied by the various High Courts is
that it is the substance of the plaint and the true object of the suwit that has to be 35
taken for the purpose of determiming the question of jurisdiction.  In Abdulla
Bin Ali & Others v. Galgppa and nbers (ALL R 1585 5 C. 377) It was
gmpitaticaily foekd thar the a!l:gal:c-n made in the plaint decide the jorum and
the jerisdiction does not depend upon the defence taken by the defendanis in
the writien staiement. m

Ugam Singth v. Kesvimal (A. 1 R. 197] 8. €. 2540
renders the best exposition as to how Sec.9 operates with reference to right to
worship in the following Words

A right 10 worship 18 a civil right, interlerences

* Municipal Board, Faizbad. 43
v. Fdward Medical Hall, Fajzebad, A.TR. 1976 Allahabad 349 Huns Raj
Bansal v, Hardev Singh, A.LK. (984 Punjab & Haryasa 2215, with which
rajses a dispute of & civil pature though as noviced earher dispute which 1n
respect of rituals or cercmonies alone cannot be adjudicated by civil courts
if they are not essenuially coanected with civil rights of an individual ora 50
sect on behalf of whom a swit s Dil=d’.

18, Placing reliance on the above decision, the learoed counsel for defendanis
| and 2 had submitted that the Court will oot go inte the gquestion al issue il
a right to worshbip fs et iovolved. According to bum, reliel cam be granted only 54
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10 the catent of which interference is vested with right of worship and not on
any other grounds, In other words, the position sought to be canvassed is that
the Court ¢an travel only to & limited exteat. It is also urged by the learned
counsel that the plantiff’s claim for continuation in a community or a church
i85 not & civil right and thar the sunt matier 15 on the threshold of  ecclesiastical
law apd not ewil law. In view of the dictum Jaid down by the Supreme Court
m ALRISTI 5.C.2540 (Supra) that a right fo worship is a civil right, however
limited the Civil courts’ jurisdietion may be, by no stretch of InAgaination can
1t besard that plaintiff's right of membership of the Holy Family Church, Natiassery,
and Kottayem Diocese is not a civil right. The Supreme Court is only of the
WL disputes i relation to rituals or eeremonies slone canmoi be adjudicated
oo, il they are mot essentially connected with civil rights of an individual.
B0 contemplated is that dispates as to rituals or ceremoni=s can also be
Bif they are essentially connected with civil rights of an individual. In
gasc, right 10 membership of a parish church is primanly agitated and
W it is a civil right. If the right to be a member is dependent on the
@ cerisin religious practices followed by the community, it implies that
WUEStions are to be pecessarily looked into For seuting the dispute at rest.
That being so, there is no merit in the contentions sdvanced by the defendants
that the civil court has no jurisdiction to try the subject matter of controverscy,
19, In this connection, I may also refer to a decision of the High Court of Ke-

tala n Joshua V. His Grace Geevarughese Mar Discorus (ILL.R.198> Kerala (Vol. 11
where it Was beld that orders passed by the reigious heads affectine civil rights of
persons can be questioned in Court. The subject mauter of the suit was essentially
for & declaration that two arders passed by (he vicars gre void and for an injunction
restraining the enforcement of those orders aod the refusal of the sacrumental comm-
uipion to him and for enabling the plaintiff to exercise his rights as a member of the
Trivaedrum Parish and the masaging Committes thereof. While dealing with
the gquestion of maintamability, His Lordship, Sukwmaran. J. had observed in
Puragraph 23 of the Judgment as follows:

“The civil rights of the plamullt, particularly in relation to his claim as

a member of the parish Committee, and his right to cootest and

contioue the suoits already pendmg now, are affected by the actions

compiained of in the present swit. They are clcarlemazlers_a_t:fﬂgg

THE Civil rights of the plaintiff for which L resert 1o a Civil court s fully

justified’’,

0. Another ground of attack perfaining to the maintainability of the sun
16 an the basis that the plaintiff hag not soaght for 2 reliel of declzration. Whije
makiogan outright denial of plaintiff's claim thay be is 2 member of Holy Family
Catholic Church, Nauassery, the 3rd defendant had advanced a plea that a prayer
lor declaraiion that the plaintiff is @ member of the coneerned church is inevitable.
A% T bave mentioned earlier, it is to be noted that the plaintiff had initiated the
st on a defmiie allegation that he is'a member of Holy Family Cethalic Church
cuming under the Kottayam Diocese. Despite all other conténtions rajsed by the
ceferidants in the suit, the prima facic evidence makes it crystal clear thal plaatiff
and his family members are associaied with the Holy Family Catholic Chureh,
L 18 pertinent to note bere that no order has been ever been passed by the lst
defendant-Vicar or the 2Znd defendant-Bishop under doy provisions of law,
either common law or ecclesjastical law, expelling the plaintiff or members of
tus family from the membership of the Church, Even on an assumption that the
interests of the Communiiy 15 involved in the matter, it ¢an be seen that there is
no decision by the Knanayz Community to rhe effect that plaintiff i= expelled or
that e 18 pot a member of the Parish Church or the Community, as the case may
be: Iris Worthy of net at this juncture that the plaimiff bas pot up & definite
case in his pleadings that he is entitled 1o have every religious riteg petformed and
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conducied by the Vicar as a member of the Parish Church and that nobedy has the
right 10 deny the same unicss he is interdicted by 2 competent ecolesiastical
authority disentitled from enjoving the privileges as a member, Ext B23 dated
21—-4—1989 13 an appeal petition filed by plaintiff's father before the Znd defendant
Bishop 1o direct the Vicar to issue the ‘Vivahakuri® Ext. B 23 (a) is the report 5
of the Parigh Priest (18t Defendant) saying that the plaiatff's father is am active
member of the Holy Family Catholic Church, Nattassery and that ke had promissed

10 gwe ‘kuri' for the plaintiffi's marriage. It can be seen that Ext, B I3 (a)
recommendation is made by the Vicar himself, who is baving the aurhority to
decide the question of membership, The upshot of Ext. B 23 {a) can only beogn 10
the basis that plaintifl is attachod as a member to the Holy Family Carholic Chi
Wattassery coming under the Kottayam Diocese,  That being so, 1hs con
raised by the defence side that a prayer for declaration s a condition prece
i relief of injunction does oot hold goad.

21. lam also fortified in view of the decision of the Kerala High
Sathvon v.Manaper, LO.B, (1988 i) K.L.T. 553). . In that case, the displ
s 10 payment of Court fee snd the question was whether o suit filed fa
ction alone restraining the Bank from paying the amount coversd by a fived
deposit receipt be treated as a declaratovy suit. 1t wag held that the suir will be
treated only as a'suit for mjunction for purpose of court fee and the reasons were 20
stated as follows:

“Inthe plaint: now filed; the actual relief praved for 15 only for Ell'iiﬂjqiﬂ-
ction. [i-is clear from the plaint averments that the petitioner asseris that he alone
15 entitled to the smount covered by the fixed deposit recsipt on the bank, and
doss not seek aony declaration of the right.  He, rherefore, proceeds on the fooring
that the bank has no power (o pay the amount todany other person. It may be
ihat while deciding to grant injunction or not, the court might have to consider
the question &3 to whether the plaintiff is entitled 1o the amount. The suit in
which the plainnfl does oot pray for the money cannor be treated oo exactly
ihe same fooling &s a suit In which he docs pray for such relief™ 30

Applying the principle 10 the facis of the present case, 1t can be seen that
the plainuff preceeds on the basis that he is gatitled (or ‘vivahakuri® for his
betrothel and marriage on the ground that ha is a member of the Holy Family
parish Church, MNauassery and Kottavam Diocese. The guestion as o whether
the plamnff j5 eptiled for an wjonction as praved [or depends opon plammnff's 15
entitlement on that behall. This must bappen in almost every case where an injine-
tion is prayed for. That being so, itis idle to contend that a prayer [or declara-
tion 1% nevitable. The contcotion raised by the defence side that a praver [or
declaration 15 4 condition precedent cannot be sustained at all. The jssue regarding
maintsinability of the sait under the circumswances Is found in lavourof the 40
plaintiff.

21._"ﬁdd:itmnai Issne Mol  Additional 3rd defendant  had rased o coni=n-
tion i the written statement that the Kizhakke MNattassery Holy Family Catholic
Church 15 a necessary party to the suir, [tis contended by the addinons] 3rd
defendant that the reliel sought for could not be granted withoui the Church in  4¢
the party arrav. What the additional 3rd defendant would contend is that defen-
damts | and 2 are impleaded i the sull only in thelr J.l‘u.’Ji'I-’:il:Iu.“:lﬂr'.'L-'_'jlu‘::i.. it can
be aleo seen from the plaint allegations that the |s: defendant & impleaded as the
present vicar of Knanaya Holy Family Catholic Church, Kizhakke Nurassgry and
the 2nd defendant as the Bishop of Kottayam Dhocese under whose jurisdiction the 50
parish Church 15 funétioning. It 15 an admitied fact that ji 15 the duiy of 8 Viear of
the parish Church to issue 'Vivshakuri® 1o the members of the parish. On going
through Exi.B-23 {a) it can be understood that the Ist defendant Vicar was prepared
io-issue “Vivahakori' to the plamtiff but the same was notissued on the basis of
specific iastruciions given by the office of the 2od defendant-Bishop 53
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23. i is pertinent to nole in this context that the plaintiff docs not seek any
relief from Holy Family Catholic Choreh, Kizhakke MNattassery or the members
thereof or the Kottayam Diocese.  Reliefc are asgled against defendants | & 2 in
thelr capacities &5 Vicar and Bishop on the allegation that it is thewr duty 1o issue
‘“Vivphakuri’, It must be noted that there is oo resolution or decision taken by the
members of the parish Church with regard to the grant of *Vivahakor? to the
!_-5_u|'.|||f_ There 15 pothing 1n evidence e show that a General E-Dd}- Meeting was
convened 1o discuss the matter. If the st defendant was acting on the decisions
of o General Body Meeting of the membears of the church, then the guosstion regar-
ding aceking reliefs against them would have -arisen. Additional 3rd defendant
has ch case 1o the written statement. Suit is initiated ofvda Specific all-gation
tiff 15 @ member of the Parish Church and that certain dutied are posited
t4 | and 2. It can be said that even the 2nd Defendan:- Bishop i3 not
L party to the suit but [or Ext.B-23(a), where it was disclosed that the
@nd defendant had instructed the Vicar-lst defendant not to issue
0 the plaintiff. It must be also noted that there is no decision by
Body of the Parish Church, expeiling the Plaintiff from th: membership.
Asg ] ‘enrhier, 30t 15 mmstituted Secking 8 diection against defendants | and 2
i their capacities as Vicar and Bishop respectively. PW-2, DW-2 and DW-5 are all
working as Priests of the Kotcayam [Dhocese. They have stated that it s the dury
of the Vicar 1o issve ‘Vivahakari', It most be therefore understood 1hat members
of the Parish Church arc entitied to get such “Vivahakun' unless: they are disquali-
fied by Canon Law or other rules relating 1o the affairs of the Church. Under the
ciroumsiness, it is only safe to bold that Holy Family Parish Church is not a
necessary. party to the suit. Moreover, it should bz noted that the plaintff, being
thhe master of the litgation bas an option to choose the relief aod the defendants
g5 well Impleadment of parties are dependent upon the allegations contained in
the plaint and when the Plaintiff categorically says that heis a member of Holy
Familv Parish Church, Kizhakks Nattaszery and Koutavam Dioccse and since no
bl ok dilec el against the members of the Parish or the Kottavam Diocese,
thers 15 no merit in the contention rajsed by the additional 3rd defendant that the
Kizhakke MNattassery Holy Family Catholic Church 15 & ncceSsary party to the
proceedings, The issuc 15 answered accordingly.

94 Jssue MNo.2 and Addl. Issue No.2 The case of the plaingiff
ix  built u_[HILl foundation that his parents and other members of s family
ar= members of Kosnaya Cathehe Commuopity at@ached to Holy Family
Parish  Church, INauasserry of Koittayam Diocese, Plaimui’s  case is
that he along with other members of the family were accepied  and
scknowledozd as members of the Kotlayam Dioczse. Tne fact that plainufi's father
happened to be a member of Kotiayam Diog2se is not dispuwied by ih: d.:l_l:nliﬂ.l'lr..ﬁ
Bui the sllcgation that the plaintiff, his parents and other members of the family
o re members of Knanaya Catholic Communidy 8 deaied by the defeadanis. What
(e defendants would actually contend is that plainufi’s mother was not g '‘Knanje’
nd sitce plaintifl’s father, 8 Knanite when married a noo-Knanite, hud eaased 1o be
o Knanise, Therefore it is-alleged that peither the plaintiff nur his parenty are mem-
bers of Knanaya Catholie Community or Kottayam Diocese.  Plainuif's orotbers
and sisters are alsp contended 1o be non-Knxoites for the same reason. Thus,
plaintiff’s claim regarding membership of the Parish Church coming within Ih_t
Diocess 19 strongly refuted. o support of the contention that plantiff 2nd his
jamily are members of the Kottayam Dioeese apd that they have been acknowledged
us such, plaiotifi has produced cortain records which are aor indispuie. ExtA-lL,
4 marriage certificaic dared 13 8-1986 issaed by the Vicar of Little Fiow.:r Knanaya
Catholic Church, West Othara would stand to show that plamiiff’s parenis were
murried in that Church on 22—10—1956. It should be howzver goced that Little
Flower Knanova Catholic Church, West Othara s a Parish Church coming withia
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the jurisdiction of Kottayam Diocese, PW-6, the present Vicar of Little Flower
Knanaya Cathalic Church, west othara has produced X-2, the marriage register of the
relevant period kept in the Church. The second entry centained in Bxi X-2 Marriags
Registet pertaining to the macriage of plainiff’s parents is marked as Ext X2 (a)
In Exi-X-2 (a) plaintifTs father Uthup is shown as memb:r of Kumar kom Chureh
and plaintifl ‘s morher Anppamma is shown as the member of the Othera Parish Church
Despite the fact that plainuff's mother Anpamma wag 001 born of Kooinava Parzats,
il cam be seen through the records refarred above that plaintiff’s mo her has been
admilted as a member of west othera Parish Church and on that basi<, the marriage
wias conducted on 22— 10—1956, PW-—6had occasion to state in oro8 ex munation
that marriage  ceremony belween & Koanite and non-Knanite could nos be
In a Knanava Parish Chuorch. But PW-3 had categorically stated thar pla
mother was admitted as a member of Little Flower Knansva Catholic Church
her marrniags and that marsiage was also conducted there. | 3ec no reason
helicve PW —3, who 15 none other than the brother of olaintifT's mocker
the oral evidence given by PW-3 is cotroborated through Ext.Al and Est
which will prove beyond all doubt that plaintfi's morher (Annamma)
admitied as a member of Littiz Flower Knanaya Catholic Church, west othera™
Kotnavam Diocese beforé her marriage.

25. Defendants | and 2 had contended infer-alia that plaioti{('s father cea-
sed to be @ member of the Koanaya Community and Kontayam Diocese on aceomnt
of his marriags with plaintiff’s mother. In is further alleged that children born 1o
them are disentitied to be members of the Knanaya community and Kotlayam
Diocese. Tha fact that the marnmgs of plaintiff’s paréenrs was conducred in Lartle
Flower Knanaya Cathalic Church. West othera s proved beyond doubi, But what
15 borne oot from the pleaomgs of defendanrs | and 2 15 that the marcigge 30 con=-
ducted was i mistaks and that plantifi’s mother was never mads a member of the
wegl othera Paish Church. Ir s further allegzd that the plamtiff’s parents might
have managed to condictthe marriﬂg-: in ‘that church wihout disc!.‘_:m.-:g the Tact
that plaintifi’s mother iz not a Koanite, Tr is an admited fact on the gide of
defendanis | and 2 that Rev, Fr, Jacob Chackacheril was the Vicar of Litle Flower
Koanaya Catholic Church, West Gihera during the relevanmt period ExtAZils a
cartificate dated 20—4—1989 issued by Rev, Fr. Jacob Chuckacheril 10 the e=iTeet
that plsintiff’s mother was made a member of Little Flower Knmuyva Catholic
Church before her marpage and that membership was given on the basis of permi-
ssion granted by Ri. Rev. Thomas Tharayil, the Bishop of Kottayam Dipc=se during
the p.,c_}jud PW—3 has spoken that he wenl the Carithas Hospital and gor the eeeti-
ficate from Rev. Fr. Jacob Chackacheril, Itisulso stated by PW- 3 ihat he had
sesn Rev. Fr. Jacob Chackacheril signing the document. Since Rev. Fr. lacob
Chackacheril passed away before the commencement of irial, he could not bs
examined as 8 withess in the proceediogs,  Defendants | and 1 had parucularly
averred in the written statement that the said certificate ssued by Rev, Fr. Jacob
Chackacheril regarding the marriage of plaintfl’s pareniz  has no evidealiary value

26. Learned counsel for defendanis | and 2, Shri. K. Georg: had argusd
that thore is no legal cvidence with regard 1o the autheaticity of Ext A—2.  Placing

purticuiar relisnce on the oral evideace of PW—3 in relaiion 10 the sarement
that Rev. Fr. Jacob Chackiacheril was in very close terms with plamntifTs maternal
graadfather, Shri. K. George had pointed gut the possibiiity thar plainn(s mather

Annamma was given s membarship in the west Othera Church only at the nsancs
ol Rev. Fr. Jacob Chackacheril. A logical analyvsis of the situation is also brought
out 10 highlight the defenceé, It i3 argucd 1hat Ext.A2 s & certiiicaie Issued on
20—4—19%9 with reference to certgin facis whieh tookplace on 21— [0—1936 and
since i is cvidenced that Ext.A2 was writlen withoul reference to apny documenls,
the same 15 oot rchably proved. According to the Ieirn:d couss2|, sinc: thes by-
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stapder who i3 stated to have written the contenis of Ext.A2 was nol examiocd,
there is mo other corroborating circumstance 1o show that plaintiff 's mother was
admitied as 8 member of the West Othera Parish Church,

27. Tt is true to say that Ext.A2 docs not specify the nature of parmission,

whether oral or written granted by Ri. Rev. Dr. Thomsas Tharayil, th: then Bishap
ol Kouayam for solemnsing the marrisgs of plaintili’s pareots st West Othera
Parisch Church. It can be also seen from the evidence in the case that the marriage
wis solemnised by Fr. Baselious in the Malankara rite. [t may even appear thal
Rev. Fr. Jatob Chackacheril never tookpart in the selemnisation of marriage of
pluindli's perents, (hough he was Vicar of 1he Parish Church during the period
{u} will prima focie show that plaintifi's mother was admitted as a member
righ Church. 1t may be that something which was nol normal was done
al & me. But the moot guestion to be coosidered i3 as to whether Rev.
hackdcheril had acted in such 8 manoer o give membership 1o plamtiff’s
the Parish Chusech o 8 Clandestine manner, without the koowledge
emestical puthority,
The oral evidence given by PW-—3 narrates the circunstances under
which' he had obiaiped Ext, A2, Ti1s stated by PW—3 that he had visited Rev. Fr
Jacoh Chackacheril at the Prisst Home of Kottayam Diocese along with plaintiff™s
(aiher 1o et Ext. A2, The statement of PW3 |s that the contents of Ext. A7 were wri-
ien by 8 bystander who has come to see Rev Fr. Jacob Chackacheril. [t may be truc
v may thar Bxt, A2 was not written without reference lo aay documeots, but for that
feddon, it cannoy be sard that the: contzots: of Exl. A2 are net in par with the true
tuie of afiairs thal had actually happened, Tt is guite possible to druw ao inference
chai the subject matier came up for discssion between PW3 and Rev, Fr. Jacob
Chackneheril when they mat al Carithas Hospital, It might have been gqure
piobubie that, a5 an upsbot of ths said discussion and 10 the hght of the rellections
% 10 the past events and on satisfaction that the marriage of plainuff*s parents
Wwus 1o conducied in the West Othera Liule Flower Knanaya Catholic Church,
that Rev. Fr. Jucab Chackacheril had caused to issue such a certificate.

2 On a consideration of the facts and circumstances of the cese, it can be
seen that the oral evidence of PW3alone throws light oa the sitvanon regarding
the marrags of xRy parents-at Little Flowet Kﬁﬂﬁ.ﬂj"ﬂ Cathalicc Church at
West Oihera [t is 1o be borne in mind that the marriage i3 admitted by the
defendants. What is disputed if the grent of membership to plaintifi”s mother in
the Kuoopava Catholic Church at West Othera, PW3 i a teacher by profession.
|t 15 stated by PW3 that plamtiff’s mother Apnamma wag made a member of the
Parish Church before her marrags. The circumsiances under which membership
was given is also explained by PW3. It is siated by PW 3 that be along with his
[ather mad met Rev. Fr. Jacob Chackachznil-and that they were given (o know
thatt permassion of the Bishop is |-_'|.'|I.I|l.’l:-1‘l ror sulemnsing the marriazse. PW3 had
|uriher stoted that permission was so sought. from Bizhop Tharayil of Koltayam
Diocede and that plaistiiTs mother was made a member of the Lutle Flower
knanaya Catholic Church, West Othera. It nas als0 come Oyt m ths evideace
that Bishop Tharayil had occasion 1o visit plainGff's mother's family housc at West
O:hiera slong with the 2nd D:fendant durine the: period in which the Parish Church
was constructed. The 2nd defendant was-a priest at that dme. The fact thar
slaipefi's maiernal grandmother was pot a member of Kottayam Dijoe=se and not
1 Knanite 15 stated 1o have koown 0 them. Though it is particularly urged by
the defendant’s counsel that PW3 15 an interested witness, on 8 careful serutiony
of the evidencs given by PW3 wilh referenc: to the cwocumstances of thé case, it
ein only be said rhat what 15 stated by PW3 s nothing but the trath. It therefore
follows thar therg was ecclesiastical permission for the marriage of plaintiff’s
parenls and that the marriags was conducted after granding membership 1o plain-
il s mother Annamma 0 the 'West Othera Knapays Catholie Church.
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0. The authenticity of Ext.A2 maost be viewed in this cireumstance also.
It is an admiried fact that Rev Fr. Jacob Chackacheril was in his old age and tha
he wasleadmga retired life during the period specified in Ext A2 It is specifi-
cillly contended by defsndanss | and 2 in their wrinten statemznt 1nar ExuA2 s
pot a contemporgneous document and that on-20—4—1939 Rev. Fr. Jicob Chagka-
cheril was'in his sickbed in Caritas Hospital, It is also alleged by defendants |
and 2 thai Bev. Fr. Jacob Chackacheril 'was bot in a physical or meatal conditian
1 assue @ cxrtificate like ExtA2. The competance of Fr. Jacob Chackacberi to
isfue such o cartifcate 15 also displired by défendants | and 2. It must be noted
here that PW3 had stated in his  cross exumination that ev. Fr. Jeeobh Chackap-
heril was undergoing treatment in the hogpital during the peried and that !
not physically all might. But there is pothing in the evidence of PW1 1o
that Rev, Fr THLH_:1|." Chackacheril was senile or that his montal {eondition
the decline.  The Contents of Ext.A2 is stated ro have written by the bys
only en account of Rev. Fr. Jacob Chsckacherils physical weakress. B
Fr. Juseph  puthenpurayil. It has come out 1o the evidencs of D :
Rev, Fr. Jacob Chackacheril was suffering from general weakness for som

before his death. Loss of memory was also attributed. The testiniony of

LYW 1 g also to the effect that Rev, Fr. Jocob Chackacheril was meotzily and physi-
cally weak. Since the extent of the disability or its characterstie feature is not
brought out in evidence, it must be inferred that the inlirmity of Rev, Fr, Jacab
Chackacheril was only oo atcount of his general physical weakness and that he was
not semile, Though the evidentiary valoe of Ex.A2 i5 subjected to szvers altack in
the writlen stawemeant, no mention regarding the same has been mede in the chied
examination of DWI. NMNothing has been siated by DWI 1o cross examination also
excepl admitting Ext. B2d(c) the photo zidr copy of Ext.Al. In fict, Ext.A2 i5a
reproduction of Ext.X2ia), the entry regarding the marriags of plaintifi’'s parents
i ExtA-2register. It gs borne out in evidence that the real nature, background
ind blood of pladtiff's mother was known (o the 2nd Defendant alsa who is
evidenced to have wvisiied 1le family house of piaintiff's mother. When Ext Al
and X-2(a} prove that pfﬂiut.‘l'f'a mother Was admitted a5 & member of Litgle Flower
Kranays Catholic Chureh, wast Othera. Ext. A2 strengthens the testimony thae
plaminli s mother was admitted so with the Tull knowledge of the conezrned
poeicsiastical wurhority,

31. DW1i kad no hesitation in statiog in his cross examination that the
marrags 15 sacramentally  valid, But the swand wken by the defecc: side s thai
plantitr’s. mother has never been a member of Kottayam Diocese, belore or afler
her marriage. Moreover, it g alsa sinted by DWI that the membeérship of pluin-
titf's [uther is lost automotically when he entered into marriage with plamtff’s
mother. I the coatestion ~ ramed by the defence side 15 mocepi ed,
plamtits’s father has lost his 'membership in lhe K ottavam
Diocese on 21— 10—1936, the day on which be entered inlo marriage with
Ftamtift’s moither. Curjounsly enough, the marrigge of plainuffts parents was
canducted 1n o Parish Chorch coming within the jurisdicnion of Keavam Diocess
Evenif it is assumed that plaiiff's mother Apnamma was vot mad: 3 member of
the Wegt Orhera Parish Church, a5 contended by the defendants and that g fraud
hag been plaved upon by plaimiff’s parents with the belp of o hapdy prisst, is it
regronable to think that this particular marriage was onooticed oy th: ecclesiastical
aurhority 7 The answer should be obwiously in the negativae.,  Admittediy, PFlain-
11If's father was a member of Kumarakom Parish Chureh coming undsr the Kott-
gyvam Diocese, during the poriod of marmnge. Hid macriage with plawifl"s mother,
huwever secret it might have been, could pot have escapsd the eyes of a section of
parishioners-of the Kumarskom Chureh o niog the alarm 1o pursuir of panty of
blood. By no siretch of jmagination cén it be considered |bat the marrmage of
|_'||.-.|||.Jl'£"£ facher was condocied withour the E.:L-_'-u.-lr_'if;t" of the Parish Priest of the
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Kumarakom Church. But the fact remains that plaintiff"s parents continued as
members of the Kottavam Diccese even after their marriage: Though plaintiff's
maother 15 oot boro of Knagaya parents. Ext X-2(a) would show thar she was
mccepled as a mamber of the Othéra Parish Courch and Kotltayam Dipecése even
belore her marrmge. Ext.X-2{a) sniry wouid oot bave made, if plaintifi's mother
wasnol madé a m=mbaor of the O:pera Parish Church. [t is thereforz arguid thar
plamnii’s mother 15 4 member of Kottayam Dioceze both und:t Commoaa Law and
Canon Law

3l. Learnsd Cousnsel for the Plaintiff, Shri. P. V. Thomas submitted with
relerénce 1o the decision of the Kerala High Court in Dr. Kunjamma: Alex v. Public
§ ommission (1980 K. L T. 18}, that the =ffect of marriap: of plaintiff's
that they becam= mmbars of the Kottayam Diccess. The decision says
cass of a bride Wno bziomgs 1o a rne different from her bridegroom,
tihs vime of ‘her m IrTIAg= Or At any L= duri-:pg th= mnrriag: joins ith=
husband. The qusshioa that had arisen for conddecation In the case
waciher a Syrian Catholic girl could, on marrying a Latin Catholie
Latin Catholic. The High Court has said thar it is possiblz for a Syrian
Catholic mking a Laun Catholic husband and living with him in his parish can
become & Latin Catholic.  While commenting on the effect of a Christian marriage,
Subramonian Pou, 1. had observed in paragrphs 4 and 6 of the Judgment as
lollows:—

“ Latin Catholics and Syrian Cathelics cannot be 'said to belong to two castes
in, the sense we generilly understand the térm casie.  Both belong to the same faith
of the Chrisuan religion. * In matters of faith and morals all Cathalics, without
distinction of rece, nationality or rite are bhound by the authoritotive pronous-
cemz=nts of lhe Holy See. There can be but one rule in theie mattors for
all who belong 1o ihe Catholic Chur¢h™. The essental distinction between
the Syrian pnd Latin Churches is founded own the diffecence in the adoption
of religious rives. “To malntain the disciplisary laws of the Orieptal
Rited i their purity and in harmony with their ancient eustoms, the Holy
Ses  bas csmablished a ‘spocial Sacred Congrégation of Oriental Rites™.
(Page 2, Practical Commemary oa the Code, by Woywod and Smith).
In the State of Kerala the Latin and Syrian Catholic Churches have their followers
generally lrom distinol Sections of people. Naturally, because of the differeat
classes of adherents in the wwo churches marrigges between the members of
these churches are not the general rule though such marriages tske place quite
often. There does not appear to be any ohjection on the ground of prohibied
religious practice to marriages between the Latin Catholics and Svrian Catholics.
A Syrian Catholic becoming a Latm Catholic cannot be said to bea process of
conversion or lransformation 1o a differcot caste™.

“The essential properties of marrmge, as indicated by the Code of Canon
Law are “Lmty and indissolubility which obtain a special firmness or stability
jn Christian marriage by reagon of it being a sa¢rament™, The spouses are bounded
fogether for life. Pharisees come up to Jesus" and tested him by asking, “Is it
iowful 10 divorce one's wife for anv cawse?, He answered: ‘Have You not read
that He who made them from the Bepinming made them male and female and
sgid, 'For this reaszon o man shall leave his father and mother and the vwo shall
became <ne (lesh'™ So they are no lenger two but one [lesh. What therefore
God has joined together, let not man put as under™. |New Testamenr, Mathew |9
(A—s), *This man is the head to which the woman's body is united, just as Christ
5 the head of the Church, He; the Saviour, on whom the Saferv of His Body
depends’, (The Epistle of Blessed Apostle Paul to the Ephesians, 5—23). Tt is
1 sllustrate the Christinn approach to matrimony that these eitetions have been
muge  There is nownng vnpaturel or unsavory in assuming that on marriage it
15 possible for the spouses to live as parishioners of the Church to which the
husband belongs’
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33 The term rite is an act or ceremony in religious services, (Eg. burial
rites, rites of baprism ete)), Various groups can be distinguiched within the church
and since these groups may be difler=ntiated from each other not only by a peculinr
system of Canon Law but also by pectiliar forms of worship, the term rite s
oten uied in a liturgical gense.  The best delinition of the t=rms rite from the canoaical
sitand pomnt was given by Emil Herman. S.J, *

“A rite is a group of fathful who are governed by laws and customs of

their own, based on ancient traditions, not oaly io regard to liwmrgcal matiers,
bur also in reéspéct to the canonical order, and which group is acknowledged by
lbe Holy See as auvtonomous snd distinct fiom others”.
Rite, as referring to forms of worship, desigoates the whole system of cerem
tzx1s, patterns; ete, of divine services of a certain group of faithful. The ter
15 hence applied to the sam of legal regulations affecting a particular gr
peculigr to a particular church, Canon 9 of Code Oriental Canon Law dea
transfer ol wife 10 the rite of husband. [rsays that a wife who belongs 1o anol
15 at liberty 1o join the rite of her husband at the time of marnage or dor
duration and when the marriage bas becn dissolved she 15 free to resume he
fite. What the Canog Law sayh is that a wile may aggregale berself 1o the ¢ile af
her husband witbout needing any special permission.

34. What is pressed before me with considerable force by Mr. K. George
1% that ‘o persoa WhHo 18 not a member of Kpanayva Community <annol acqinre the
statns of 4 Knanite on the basis of marriage, i is therefore argued that plaintifi's
moiher canootl got status as a Koamie and 1hat change of rite has no bzariag in the
present cuse. By making a dissection of Canon 9, it is submitted that a wife belo-
ngng to another rite has only the option to choose the e and that marriage does
not automatically change the tite. Accordiog to the defence counsel, m order thal
Canon 9 has to apply, the option regarding conversion ought o have been pleaded
aind proved and \hat prool of marriage cannol enable the court o presume chanae
of rite, It may be that, the receptipn of sacramenis in aoother rite, even if exclusive
and prowracted fora long tim:, dozs not affect a change of rite. On the other band,
il the rec2puon of sagrameats 15 obtained in another rite by a wife on marrinage
by grant of membership as indicared by Ext X-2 {a), an inference ¢an be drawn
that the wit= had agpregated hersell to the rie af her huskband, [i should be how
ever noled that rite is uvnderstood in the sease that it is so often deatiflied with
group of faihful who are governed by the same rules and reguimtions of Canon
Law peculiat 1o them and disuoguished (rom others and is dlways acknowledged as
aulonomous,  Since this aufonomy 1 4 characterstic feature accepled by the Haly
s, there is po merit in the contention put forward by the defence couns#] that the
decision in Dr. Kunjamma Alex v. Public Service Commission (Supra) has oo appli-

cation on the fscisof the case.

15 The vmit m a Chrstan Church 152 famtly and not individual. There
fore, under common law and Canon Law, plaintift’s mother who was admitted as
a member of Linle Flower Knanays Church, West Othara and Kottavam Diocese
vontinues 1o bz a member of Kotayam Diocsse for all purposes. Even ol the cont-
emtion ruised by the defendants that & marnage between a Koanire and a non-Knanite
1s nol allowed ip the chircaes under the Kortayvam [Diocgse i accepled to toto,
lhere cannol be any doubt thar membership of & Parish Chureh coming within the
Konayam Diocese is exclusively dealt wih by the parish priest (Vicar) When
there 15 a6 entry like. Ext-X-2 (a), according 10 Commono Law aed Canon Law,
plaintiif’s mother Annamma is a member of Kormayam Dioc=3=. Subsequent events
will also affirm these and show that it 1s o1 an jsofated mcident happened 34 years
sgo,  ln this connection, the upshor of the membership of plamtifi’s mother arising
out of her marrage with p.‘d.ilill.t-'_;'-'& father has to be ¢xomined, The eévidence in
this case would clearly indicate that the plaintifi’s mother was sccepled as a

* Sez Code of Oriental Canon Law, P—19.
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member of the Kottayam Djocese dnd the Community and that she continued as

A membor.

36. Ext. AYis the Bapusm certificate dated 26—2—1989 issued by the
Vicar of Little Flower Kpanaya Catholic Church, West Othera with regard to
plamntifi's baptism n thar Church. PW.6, the present Viear of Litle Flower
Knanava Catholic Church, West Otheéra has produced Ext, X—3 Baptsm
Register. FExt. X—3 (b) entry is in relation to the bapusm of plaintiff which
would show ihat the plamtiff was baptised in the Litile Flower Knanwa Catholic
Church, West Othera om 11—10—1938. Pape No. | of BExt, X—3 Register s
marked a5 Ext. X-3 (&) and Ttem No. 1l of Ext. X3 (a) 1s.theeatry with regard to
ism of plaintiff’s brother which would show that plaiotifi’s brother was

the b
bapt in the West Othera Knanaya Catholic Church on 13—11—[937. PW-6
had sEREed in his evidence that there |5 a rule in the Kottayam Dioc:se that the

the baptism would be intimated (o the parent church. Sincs plaintiff’s
& &t that time a member of St Joho's Vallara Church, Kumarakom coming
¢ Kottayam Diocese, soowafter plainuff was baptised in the West Othera
hurch, this faet was iotimated by the Viear of the West Othera Parish
Chureh o the Vicar of the Kumarakom Church to make necessary entries in the
register of the sajd Church. Ext. A4 1s certificate dated 24—2—1989 jssued by
the Vicar of St. John's Valara Church, Kumarakom with regard to the baptism
of plaatff. Fr. Jose Cherusseril, the Vicar of St. John's Vallars Church,
Kumarakom is PW-2 in this case aod he bas produced Ext. X-1 Bapiism Register
for @ period from 1930-1969. Page Mo, 111 of Ext. X-1 registeris Ext XI (a)
where item Mo, 65 relates 1o the baptism of plaintifl (Ext. A4:. The Circumstances
under the eatiies are made in the register and the rule that is followed 18 stated by
PW_2 in his Chiel Examipation as follows:-

“Kotuivam Diocesc-m¥9ais &M narjsh-% agsmelags moeelamo m sloow

B e aigi Taw W Logass’lTL MEMD & 0IaETERT® parent  parish-928st askums mpo o’
@ACHIATTY &% lewnm nudns b WES eoayt parent churcn-9m alues. aRololea,

LT
Ext. Aj-m mosxnog]o 5% o i 15T 1S LLEY|

--.m:::d_lﬂ'urhl.ﬂ' ]'fgi!ﬂEF'.i uur&u.,
GOOE L. DG 0N 0 OrdDle WA DL6E parish-5m0 anim i LERLL L PR

37. The story did pot end here. Marnge took place in  plaintiff's
fumily when the uime necessitated and first marriage was conducted in  the
year 1985, Ext AS, the marriage certificate daed 20—)10—1937 issued by
the Vicsr of St. Xavier's Church, Kannankara would show that the marriage
wis soleminised in a Church within the jurisdiction of Kottavam Diocese.
A child was born to plaintiffi’s sister and the child was also baptised
ina Knapaya Catholic Church. <Ext.Ab dated 1—=2—1989 is the birth Certificare
jsstieg By the Vicar of St.¥avigr's Church Kannankara, Ext.A7is a letier dated
§_7. |9%7 sent by the Ist defendant Vicar regarding plainuff’s brotber's marri-
age. Exr.A7 would clearly show that plaintifil and his parents are m:mbers of
Holy Family Koanaya Catholic Church, MNattassery East. Ext. A7 would further
show that plaintiff’s sister—in -law was admiticd as a mamber of the Holy Family
Parish  Church before the marriage, Ext A8 dated 5—9—1988 is the Marriage
cettificste of plaintifi’s brother issucd by the Cathedral Administrator of 2and
defendant Bisﬁnp. It is worthy of notice that the marriage of plainuff’s brother
was conducted in the Cathedral Chureh of the Kottayam Diocese on | 2—7—1987.
Ext.A9 is o receipt dated 17 —7—1087 issued by the |5t defendant i|:1 favour of
plaintifl’s brother*s wife for Rs]500/-, It has also coms out 1 ev_rdcrm: that
gpecial sanction was accorded to plaintifi's brnther’s marriage d|:p-en5|ng with the
necessity of “Vilichu Chelly® and it cannot be said thit the marriage was solem-
nised without the knowledge of the office of the second defendant. The fact
remains thal the marriage of plaintiff’s. brother was couducted in  the Cathedral
Church of KEottayam Diocese. EXULALS dated 8—7—1987 15 the pholo siat copy of

the application filed by Reeba Achamma Thomas (P faintifT’s brother's wilc). Though
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the original of Ext.AlS was calléd for, it was not produccd by the defence side,
E:il.g’ﬁ and AlS  wil clearly show that no spocial formalities are preseribed for
making & member of the parish church woder the Kottayam Dioces=.  Plaintiff's
brother’s wife was made o membér of the parish Church for the purpose of

martiage. This will amply correlate with the circumsiances tracing back to the days of

Ext. Al and show thas plaintff 's mother Annamma was actually made o member of
Little Fiower Knanaya Catholic Church at West Othera prior 1o Ext.Al marriage.
ExUAI4 series are reczipts three in number (Exrs.At4{a), Al4(b: and Ald(c) issued
to plammidl’s father from the Holy Family Catholic Church. Mattasserry.  Ext.
Aldin) relates to & receipt for Rs.30/- and ExtAl4D) for Rss0/- Likewise,
Ext.Ald(c) dated 17—7—1988 would stand to indicare that plaintfi s intherhed
pard:a sum of Rs3000/- to the parish Church in furtherance of the Church re

ifl the comrribution of ‘Family Cemetery” (isrswmapin; Ext Al dated 31 — S j08s
15 the baptism Certificate of plaintff™s brother's child jscued by the |5t defe L
which would go to show that the rhe child was baptised an 25—0— 083 by 5t
defendant in Holy Family Catholic ‘Church, Nattasserv. Gennincness 2
documents issued by the Ist defendant iy not disputed by the deferce side. 15

also significant 1o mote at this junciure that the st defendant has not goTie into
the box to speak on the facts and circumstances of the case reluting 1o 1the member-
ship of plunaflf and his family members in the Holy Family Catholie Church,
Natiassery of Kottayam Diocese.

38. The documentary evidence producsd on the side of the plainulf would
eatzgorically show that Plainnfl"s parcois and the entire family were scknowledged
s inembers of the Pacish Churches coming within the Kottayam Diocese from [956
vowards. The alarm was sounded on 22—12—1988 when O. 5. 1065/E8 wis filed
by oneP. M. Chacko before this court for a relief of declaration praying tha: the
Kattayam Diocese is eXclugively meant for Knanaya Catholics under thn Holy See
2od seeking further reliefs in the nature of question of status as to certain members
o1 plainiff’s family. ‘The copy of the plaint in O. 5. 16888 13 marked a8 Ext.AlL
Even on a plam reading of ExtAl3, it can be Seen thar plaintifi’s mily were
iecepied 85 members of the Konayam Diocese, Plaintiff is not a pariy (i Exe Al3
suit. But defepdants 2 1o 7 figuring in Ext.A13 are members of plaintiiT's family
The lst defendant in Ext.Al3 suit i5 the 2nd Defendsnt herein. It 35 stated in
Paragraph 30 of Ext. Al3 1hat the 2nd Defendant bishop was served witha registered
noles way back in 1986 (by the Plaintuff in Ext. A13) saying that PlaintifTs Tather
aod Plaintuff’s sister’s husband bave ceased 1o be Kognites and that they should be
excommunicated. The said notice 1s stared to have been received by the 2ad
defendant-bishop on |6—35—19%6, The fact that the plainciff in Bxy. A1 had puit
Up @ representarion to the 2nd defendant is admitted by him.  When e gave
evidence a8 DWI, though be could siot remember the exact period, |t is Furthes
adoitted by DW] that he had received the ootice on 16—35—1986;  Buot despite
vhis, sanction was accorded by the 2od defondant for the marriage of plaintiff’s
brother and the marriage was conducted o the Cathedral Church of Kotayam
Diocsge on 12-7—I1987. What is therefore borne out from the circumstances of
the case 15 that the 2nd defendant had knowledge ds 10 the state of affnics and the
permission granted by him for ths marnage of Plamnuli s brother 15 on 1he basgis of
acknuwicdgement oo his part thar plaindfl and his family are members of the
Nanassery Holy Family Catholic Church. 1o any event, Ext A1l zquuraly shows
that thess persons are (réated a3 members of the said Parish Church cuming under
the Kottayam Diocese. It isalso relevant t0'note that the contenlions raiscd by
delendants | @nd 2 in their written statement are n idéntical terms. with the main
rehefs sought in Ext.A13 suit which is instyuted in o represendative capacity, That
being so, it is only safe to arriveata conclusion that unless and unul Ext. 413 is
decided on merits, the plaintiff is entitled to per 8l the benefns asa  member of
the MNattassery Holy Family Catheolic Chureh and Kottayvam Diocese
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39 In the recently decided SABHA CASE {unreported), the Kerala High
Courl o Para 64 of the judgment bad occasion 10 guote a pasSage from Halsburys®
Laws ol England (Fourth Edition, volume 14, P. 284 regarding nghis of Parish-
waers. It s stated as follows:-

“A parishoner has a right to enter iz p.ill:ln.]'l church-and remain there for
the purposz of participatiog in divine worship so long as there is accomodation
available. Suhject 10 certain righis be 1s entiled o a scat so long as there 15 2
seal availoble and, although be must obey the reasonable directions of the church
wardens, acting as the officers of the Bishop, as to which seat he shall occupy, be
canpul be prevented by them from entering and standing il moseat is available.
A Parishiomer 15 entitled to receive the ministranions of the church and of 1he
Parishelergy in the [:Er!_sh church and other proper places and to be buried ino

the chmgeh vard or burial grnum‘J‘ EJF or |:1|:[|:r_ngins_r. to the parish™. ﬂh_‘i-:_c[ 10 such
specigiigondition a5 are imposed by law  parnbioners are entitled personally to
o take part i the meetings, if any, of the vestry, the meetings of parish-
iosetSibr the choosing of churchwardens and  &ll parochial charch meetings”,

' Counsel for defendants | and 2 submitted that the avempt of plaintiff
io elaim membership in the Kottayam Diocese and Knaoaya Community 15 a lonle
exercise, Itis urged by the learned counsel that there 15 no plea regarding the
anplication of canon law or estoppel o the case and thatl the Court is nol eatitled
10 Jonk o il in the absence of a specilic pica, even if there s evidence. By
siretehing his argumepts ia these points at considerable length, the learned counsel
Shri. K. G :orgs stood like an unyielding granite wall to tcar into the plamt alle-
wations, It iz particularly argucd that the issuc regarding cstoppel does not arise
lor consideration in the case and that it bes tobe discarded. Reliance has been
wlsced oOn behall of defendapts |and 2 on Ramachandradas V. Hiralai Medi
(A 1 K. 1978 Orissa 172) to Canvass the pesition that oo evidence should be allo-
wed contrary to pleadings., Velemeli V. Chanabasappa (A I R. 1979 Kainaiaka 52)
was pleo referred wherein it s lard down that relief cannot be granted at variance
with cause of acrion made out in'the plaint, According W !fl‘lt learned counsel, by
applying these principles and on giving & literal construction of the plaint, one
cannot miake out o ples op the various aspeers enumerated and it 15 contended
that the plaintiff is pol entitled 10 succeed on evidence produced by him, the
same being at variance with the case as pleaded m the plaint. Reference was
made in this connection to A. Gangadhara Racv. G. Gangarao {A. [ R. 1968
andhia Pradesh 291, Malakayva v. Avati Butchamma (A. I R. 1993 Andhra
Pracesh 208, ang 5ri, Venkataramanna snd Others v. State of Mysore and others
(A | R. 1938 Supreme Court 235).  The geaeral faw regarding pleadingis that
mnter |2l facts are to be stated and not evidence. The object of requiring a party
1o put forward his pleas 13 10 eoable the opposiie party lo controverl th-m and to
sdduce evidence in support of his case. In otherwords, the underlying principle is
that the opposite side shall be given a fair chanes of meetng out the cas2 and not
\aken by surprise.  The plaintiff in this case bas specifically advanced a case that
he. 252 member of Holy Family Parish Church, Nauasserry and Kottavam Diocess
% entiled under Common Law and Canon Law governing the Church as well to
ohtain ‘“Vivahakuri' from the (st defendant, Denial of that right is contended to
be oppased (o all cenon and principles of the Catholic Church. The pleading in
it simplest terms suggests that the plaintiff is invoking the proteciion uf_Canr!n
Law applicable 1o the Church to boost up his clajm.  That beng so, it is idle for
tor defendants | und 2 to contend that they are not provided with an opporiunity
to sel up the defence and to controvert the case pleaded by the plaintiff. In any
view of the mater, defendanis | and 2 are net eéntitled to say that the realm of
Canon Law is something which is foreign to them, [t therefore follows that the
defendlants are given a fair chance of making out the case pleaded by the plaintiff
and that the allegations are nol worded in a vague manner. It 15 pertinent to notle
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here that the defendants whe had relied oo much on the principles on pleadings
have failed to specify the material particulars relating to fraud and mistske pleaded
by them in their written statement though Order V1. Rule 4 CP.C. provides that
atlegation -of fraud, misrepreseniation or undue influence must be secforth i Foll
particulars. As laid down in Udhav _Siﬂgh v. Madhav Rao Sindia {A. I, R. |96
Supreme Cours 744). a pleading bas 10 be read as a whole to asceitain s true
]_mg.mn and the intention of the party concerncd 15 (o be gathered. Primarily from
the 1enor and terms of his pleading taken as 2 whole. Even on accepling the argu-
ments of defendant's Counsel, T am of the view that the current trend is (o give a
liberal attitude to the principle of pleading, though not in the strict sense, Buot the
principle remains that parties are bound by the pleadings and a coention not
raised in the pleading cannot be heard for the purpose of iaking the vpponent by
surprise, 1t should be however undersiood that every rule has_us exception in 'Ilﬂ:I.t.-
interest of justice. Im this connection, I may refer to Pem Choder Bhunamigy.
Rinchen Dorjee (A LR. 1986 Sikkim 22) where It was beld that the Court
depart from the sirict enfor¢ement of the general rule, if i1 1s sansficd that FIgd
compliance of the rule will lead to imjustice. Even if it is taken for granted o this
case that there is variapce berween pleading and proof, by espplying this principle,
1he contention of the defence counscl that there is no necessary ples caopol be
susiajued oo the particular circumstacces of ihe case.

41. It is the definte case of the plainnff that he and other members of his
fumily were accepied and acknowledped as members of the Hely Famiy Parish
Church from 1977 onwards. Plefendants | and ! in their writien sfatement had
depied his aliegation and contended inieralia that plamtiff and bis farmily members
are not members of the Enapaya Catholic Commuoity., According to the defen-
dants, plainnff’s father bad ceased to be a Knanite consequent on  marrying
plaiotifi’s mother and hence plaintiff or his family members are noi Knanies or
members belonging to the Kottayam Diocese or Holy Famuly Parish Caureh of
Nattasserv Kara, The learned counsel appéaring for defendants | and ¥ appro-
ached the issee at question by submitting that the case of the plaintil as picaded
in the plaint is on the basis that he 15 a member of the koaoaya Catholic Comm-
unity. ltis therefore contended far and on behall of defendants | and 2 that the
bagic question 1o the suit 15 a5 10 whether  the 1__:r}aJnuH is & member of the
community. Placing reliance on the comentions raised by defendants | and 2 in
their written Statement, it is argued by the learned counsel that a Kaanie is one
who was borm 10 knanite pareois and who has not marqied a m:maf-:n_-r.u-:r [T
particularly stressed that since plainiiff’s father bad lost his status s & Konanie
by virtue of his marpege, plamtiff, a progeny arising out of the marriage cannol
ﬂi-mrn a membership in the Kopanaya community and since Kortayam nn.:l‘.‘:‘e.:sl_- is
exclusively mesnt for Knanaya Catholic C'Dmmunu}j. m'_l_"hfr the plamnif nor
members of his family are members of Holy Family Parish Church, Nunussery kura
of Kotavam Diocess. The trend of arguments is made out on 1lhe busis that
Kottayam Diocesé is synonymous with the Knanava Catholic L'c-m_n unity and the
membership of Knangya community i8 obiamed only by urth. Tnerelore 11 15
coniended that the claim of membership cannot be brought out by the condue
of any person, if at all that person |s an ecchsimatical uu:h_unt} ke 1he 2ad
defendani-bishop.  According to the ledrned counsel for -I:I'n:n-'-?a_iflh | and 2,000
out of the guestion that 8 membership can bz eoaferred Q- praintil s mother smee
grant of membership 15 something beyond the control of the ecclesiesiical authp-
ritv. What the learned counsel would contend 13 thut no such siatus can b2 given
w0 plainuff’s mother, or 1w plaionll or other members ol his family through &
human sgency.

43 | have stated carlier that the marriage of plaintifi’s parenis was
conducted in & Parish Church m {946 slier granting membership (o plalauft's
morker in the said Church, Membership is particularly evidenced [rom (e immediale
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subsequent events; | e. two children born 10 plaintiff's mother were baptised
in the same church snd brought vp a8 members of the Kottavam Diocese and the
Knanays Catholic Community. Even if it fs assumad that plaintillT and his fumily
meimbers are transgressars whe are not cligible for memb:rship in the Kouzyam
Dhocese, ibe sum ofal of the crcumstapces aod evidencs o this case wWould
clearly thow that they weére accepted as memberg of Parish Churches cOming within
the Kotmyam Diocese all these years and ministrations obtained. A diflzrent turn
came up afver a period of 33 years since the marriage of plaintiff's parents. That
was when request for “Vivabakure was refused by the st defendant-Parish priest,
it should however be noted thut the sams Parish Priest had promisizd 10 give
vivahakurl® for betrothel and marriags of plaintitf which is evident from Ext. B23
{u). Ext. B 15 {a}ls areport iendered by the | 8t defendant recommending 1ssue of
“Vivakakuri' 1o the plamnfi. On gowng throogh Ext, B 23 (a), it can be seen that

the lagaefendunt-Yicar bad not anly promissed to give *“Vivahakuri® to the plantiff
but & strougly recommended for issuing the same. Despite all this, the Ist
defentdint who aione can spesk about the membership of the plaiotiff i the Holy

Fanpiy Parish Courch, Natwassery bad eonveniently torned around and putforth a
ples in the writien statement refuting the allegation regarding the membership of
plaintiff in the Holy Family Catholic Church. On a copsideration of the eatire
fucts and circumstances of the case and in the light of Ext. B23(a), the oaly conclu-
svon that can be drawn is that plamtill and his family members are members of
Kotayam Diocese and that they were accepied and acknowledged as such for the
last 33 years by conceroed authorités. When I say so, it goes without saying that
plaintiff and other members of bis family were also acknowledged as members of
the Knanaya Catholic Community for all these years, It is pertinent 10 note here
t hat the defence is i oo way styvled op the basis that the membership of plaintiff’'s
mother was as a result of mistake, for which no cogent evidencs was adduced.

43, The pownt regarding the application of the principle of estoppel has
1o be understood in this context. Estoppel is based en the principle that it wouold
e most ineguitable and wnjust that if one person, by arepresentation made, or by
conduct pmountiog 10 & representation, haz induced another 1o act a4y he would
not otherwise have done, the person who made the represcntation should no be
nitowed 1o deny or repudiate the effect of his former statement, to the the loss
and mjury of the person who acted on i, Seciion, 115 of the Evidence Act
dealing with estoppel 1s lounded upon the docirine that where & person by his
words or cendect wilfully causes another to believe the existenc: of b certain state
of 1himgs, and imduces lim to act on that beliel, 50 as to alter bis own previous
position, the farmer is precluded from averring against the latter & different siate
of things as existing at the saine time. Coungel for defendants 1 and 2. at the time
ul henEmg had dissected word by word of Secoon |15 of the Evidenc: Act with
lusirations 10 highlighe the defence comtention that the priociple of estoppel has
pe application 1o the facts af the case, Itis pointed out that estoppel depends on
the existence of some duty; and that is peculiarly S0 e the case of an omissien and
i order 1o succeed on a plea of estoppel it must be shown that there was a neglect
ol some duty owing to the person led imio 8 parpcular behef, Counsel had alse
argaed that plea of esoppel 15 not simply stating as to the fact thar plaintiff and
members of his family were sccepted as members of the Parish Church and some-
thing more has 1o be done, Sinoe the basis of esioppel is a8 misrepresentation of
fwct, ILis conteaded that estoppel has no bearing on the fucts of the ease pleaded,
especially 1o bind defendants 1 and 2. Strong relianca was pleaced in R, S. Madda-

nappa v, Chandramma aod another, {ALR. 1963 Supreme Court 1872} where it

wis Deld as [ollows:

* The object of estoppel is to prévest fraud and secure justice batween the
puriies by promotion of honssty and poed faith. Therelore, where onc person
makes 4 misrepresenlation to the other about & fact be would not bz shut out by
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the rule of estoppel, if that other person knew the true state of facts snd must
consequently not have been misled by the misrepreseniation”

The decision in Chhaganlal v. Narandas (A.LR. 1982 5. C. 121) iz also cited befare
me for my consideration in supporl of the contention that 1ssue to estoppel doss
not arse for consiger ation. Inthat case, the Supreme Court has laid dows as o
what exactly consliiutes estoppel and has observed at page 125 thus—

*To bring the case within the scope of estoppel as defined in 5.115 of the
Evidence Ace: {1) there must bea representation by a person or hiz authorised
agent 1o another n apy form—a declaration, aor or omission; (2) the representas
tion must have becn of the existencs of a fact and not of promises d- future of
intenuon which might or might not be enforceable in contract; (3) the representa-
tion must have bzem meant to bé relied upon; (4) there must have been balief on
the part of the other party in i1s troth; (5) there must have beey action on
the faith of that declaration, a¢! or omission, that is to say, the d:ttldrugn,

act or omission must have actoally causcd another w act on the fBnh
of i, and to alter bis former position to his prejudice or detriment; (6] the
misrepresentation or conduct or omission must bave been ihe proximate cause of
leading the other party 10 acito his prejudics; (7) the persoa claimisg the beoefit
of an estoppel must show that he was mo1 aware of the true siate of things U
he was aware of the real state of affairs or had means of knowledge, there can be
no estoppel (8) only the person 1o whom representation was made or for whom it
was designed can avail himself of .. A person i eotitled to plead esioppel in his
own individual character and not as a representative of his assignee",

44, Shri. K. George wanted me to bold thal the law of estoppel = conflined
to th: provisions of 5. 115 of the Evidence Act and that apari irom th: provisions
of this sectiop there is no cstoppel 10 be dealt with. The law on the point savs
that a8 man may be estopped, not only from gwving particular evidence, but [rom
domg acts, of relying upon any, particolar argument or contenipon which the rules
of equity and good conscience préveéol bis using as against his opponent, The
learned counsel for the plaiatfl, Shei PV, Thomas, howsver wanied 1o import
the principle of equitable estoppel to the case at hand by making refer :nce 10 some
deeision of (ve High Courts. [o Inder Parkash v. L'h:putj Cnmmmgm.lﬂ Dielhi and

T T T e s+ o

others (A, LR. IEl'.rg D'du:ll ET} the pringiple of tqu;tahi: estoppel ¢came wp for consi-

deration. Th-ﬂ was -'a case in which the action of the university of Delhi and the
duthorities of the Maulapa Azed Medical College was challenged for cancelling
the admission of the petitioner as a medical studcnt on the ground that he hod
obtmned admission on the basis of a false represeatation that he belong d 1o the
Sch=duled Caste. The auwthorities had found our afier a long period, ic afier 4
years that the peditioner is not a Schedole Caste and benes cancelled ths admi--
ssion. The order of caocellation of admission was quashed by th: Hich Coirl
and it was held as follows;—

*1 would, therefore, have no hesitation in holding that, on account of fnordinats
delay of about four years, during which the pentioper conlinwed his siudies, the
authoriies would be disentitled 1o revoke the admission of the peutioner, whatever
miay bave been the nature of the petitivner's representation and whether or not
the petitioner did or did not belong to the schedule caste. The impuzned arder of
cancellation of admission, therefore, be hable to be quashed on this ground alone™.
Applicablity of the principle of cquitable estoppel again came up for consideranon
i Mrss "mng*erha Srivastava v. profl. U. N S[rgh and oth=rs |A [LE. 1980 Delhi 2T)
Whetein the petiiioner was admitied fo M A. Class though she was not sciually
ciigible. The University subsequently informed the Coll-ge that the admission be
canc=lled, but the College did not inform the p=titioner and she was reated as a
regular student throughout the academic year and the fact was inumated only a few
days belore the ¢xamination. It was held thal ihe pripciple of eguitable esioppel
epcrated and the High Court bhas observed thus:-
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““The present situation however has arisen becasug the petitioner contioucd
10 attend the classes, paid her fee, continued az a stodent of the College and
pariicipaled in other activitiss a5 studeat and il was oaly in April, 1979 When he

esamination was (o iake ;_1]_1:.': that she was denied aomission to sit in the
examinotion. It |q1|1|_, -_-Iq_u;: and  1fs Lclmﬂ o ihe part of the rt!:p.J'lLln:nl Lhiat

makes the petitioner invoke the rule of equitable estoppel to urge that sfter such

u long time 1he respondents are barred from denyiog her the right to continue her
gtudies on the ground that as per regulstion she could not have got admissien”

In Amresh Kumar V. Principal, Bhabgalpur Medical Coliege (A I R, 1982
Patng  122) where the | petitioner, belooging to Schedule Castc was sdmitted 1o
M. B B 5. course by Principal of 8 Medical College on the ground of misrepre-
seniatjon and admission cancelled subsequently in the dth year, the prmoipls of
equitable estoppel was found to be attracted, and the peutioner had succeeded on
this very simple ground. The High Court has stated in Paragraph 5 of ihie Order
as Tollgws: —

‘Learned counsel ot the petitioner rightly pressed into service a decision
of the Rajasthan High Court i the case of Harphool Siagh v. State of Rajastan
Al R 1981 Raj. 8). ln thar case, a student had secured admission m Medical
Coliege on reservation guota by givinga lnlse declaration. It was Lield that the
caucellation of his admission to the Collge afier 3—4 years by the authorities wag
barred by the principal of estoppel. Although o strict terms the principle of
g 11% of the Evidence Act may nol be sapd 1o l_'sw& been aftracted, the principle of

quagi saioppel or equitabls estoppel would apply to such'a case. We were 1n full
ggreement with the lesroed Judge in Harphoot Singh’s Case (Supral)......... T
45, Coming to the case In hand, on & carefil gcrutiny of the cireomsiance
of the case, it can be gseen that the plamtiff has never misrepresénted or played
ypon a fraud upon anybody, As far 05 the plaintiff is concerped, the only sin he
committéd s that he was born to Uthup and Anpamma. Even sccording to
LW, marniage 15 a sacrament and there 15 no dispute regarding the validity of
mairiage of plamufi’s parenis {Uthup and Annamma). Undoubtediy, it is a valid
marrines Under Canon Law. The faet that Uthupand Anpamma were accepled by
ihie C|_'||_'|;1||,',||_'.;|'|j|;:,r iz evidenced from 1he emwcumstapces that thewr children were
Buptised and married 1w Churches under the Kottayam Diogese, inspile of the
alleged custom of endogamy prevalent in the community, The evid:ncs in this
case Clearly shows that, since the baptism of th: plaintiff in the Wast O h:ra Parish
Church [Ext. X-3 (b) ), the plaintiff was brougnt up within the Knanava fold
uitending Parish churches within the Kottayam Diocese as a member. This was
to for mare than 30 yvears when the blast regardjng status ripped away precipitating
i the filing of the suit, During the cross-examination of DWI, when questionsd as
10 whether he koew the fact whether plamatifi's father and mother Were accapted as
meémbers of Parish churches under the Kottayam Diocese, it was deposed by DWI
that he did not know, It is further stated by DWI that they might have got some
cervices from the church. The circumstances of the case would stand to indicate
ithat BWI could not emphaticully deny the fact repardiog membership of plamuff
or his pareos, especially in & suvaton when there is canonical sanciion behind
the arriage of plaintifi’'sfatber and mother: In this context.the oral evidence
of PW 5 is worthy of notice. PW3 is Fr. Dr. Joseph Koikedi, Doctor of Laws
in Canon Low and Professor of Apostolic Seminary at Vadavathoor. [t 5 sialed
by PW4 in his cross-exsmination at Page 22 as follows:
Uagamelany @) mistake, Lo RO U0 meT R DETET A5 B e e g S
i I""".:.' iy T | 240 E.ﬂ'l;_u':l'ﬁ'mnd iy 1'.|:'l'|5[|:1k¢4 Qiscolr Paity | ArTLooe By m’!rﬂa*ﬂu&-
Joam e e oot posauyoueame () Canon Law wam oD lalt M ian -L.l.l"|-:l|-l'"'.|||-|!:n;.u;|-ﬂ-
fuaaliy sotema (), am' srmon” mWn [ STET s, ST U e Iﬁﬁmnn‘ﬂua; (0D B L8|
n'laanls Tas m'“;d-' wmpergt AT o ool leeunnt  psoammime, eriflan| o0 e T roeil
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Having thus regard to the facts and citcumstances of the cise and applying the
wrinciple of equitable estoppel, I Would have no hesitation in holding ‘hat plaintft
and his family members were acccpied a5 members of Holy Fumily Casholic Church,
Multassery and Kottayam Dibecse B3 well

46. Now Ishall turn to the custom pleadad by the defendants.  The qualifica-
Lon as to Who 154 Kpanite igstared 1o the writien Stalement atibie very oulsel,
It 15 alleged that a Knanite is onz who was born 1o Knamite parents and who
has not married a non—Cpanite. The genesis of the Knanite Community, comprising
of Catholic and non-Catholic Christian g stated in paragraph 7ol the wrilien
statement of defendants | and 2. According to the defendants, the Knanies are
descendants of Thomas Cana (Koai Thoma) and the seventy two fomilizs who niighited
o India from the Middle East in 345 A D. It id contended that Thomas Cana jgasa
jewish Christan and that be was sccompanied by Mar Joseph, the Bishop of E a
|Ural) and a few Priests and Deacons and approximately comprisiog all 40k
people consisting of men and women, The main Gontention of the defendidnts
14 that the descendants have retained many ol their cusioms and tracifons toioe
present day and that they have remained an endogamous commupiy having uo
marriEge relations outside the community. The wrump card of the delence Ts that,
if any member of Knanagya Commupity marries from oulside, e or sne 00 mMA-
tically censed to bea member of the Knaosye Community and bis or bher childien
are ireated a5 non-Knamies. The Characieristic féatures of the community are
contended to be ethote idsotity and integrity, 1t is further stated thar the Ko
avam Ddoccse was established in 1911 by the Decres of Pope exclusively for
K nanite Catholics snd marriage bevween a Knanite and non-Knaniie s nol allowed
1o be blessed in the churches under the Kotravam Diocsse as such & marriags i
considsred as an offence and insult to the Community. By raising such pleas, it is
the defendanis’ ease that plaintiit is not & Knapite ond that he or members of his
|amily are not members of Hely Family Catiielic Chureh or Kottayam Diocese

27, Ttisan admitted tact that Plainuii's materpsl grandmother Wiy pola
Knanire. Plainnff's father, 3 Knanite who married plaintifl™s mother in e Year
1456 continied to enjoy the privileges as & me=mber of the Kottayam Diocese and
evidenily he and members of his family Were accipied as members ol (RS Comm-
unity for more thoa 30 vears, In any even!, it may not occur that this parfjculas
incident was unnoticed by other members of the Communiry or allics Deare=rs o
1he Kottayam Diocese, The custom pleaded by the defondants must 52 viewed n
his particular context, Though the Plainti(l, as PWI was relucapnt w admic the
exintence of the hoansys Communiy  [(Sourhists), may be reasons of his own, lhe
overwhelming orcumstances and evidence ) Ls gdse would point out that St o
community 1% in existznce.  History also categorically speaks of the arrivel of @
hodyv of 400 Persian immigranss under the lsadecship of Thomas of Cana at Cranga-
wvout in 345 A D, The cvidence on the side of the defendants would also  highlight
that Knanaya Christians are descendants of & group ol peaplé landed  thrs land
in 345 A, D. andér the Jeadership of Thomas of Cana.

48  Counsel for Plaingifi, Shri. P. V. Thomas bas submitrad thii the custom
pleaded by the defendants i nat established. The learmed Counsal had Lravelled
(hrough the pages of history prior to & period 145 A D w mule it a point
(ot there was oo custom of cadogamy among I0c Jews A 0T ATIRWET
o (b= contention thut Knanites are Jewish Chrisians and thof they practised
noogamy, telianoce wes plaesd 10 the Old Teitamen period of  the
Holy Bible to argue that Jews ol those days were not following endogsmy
boyicular referemce was alsy made to the Book of Ruth ip theold Testament Of
Giole. The said pook cootains the story of Ruth which 15 one ol the mosl lovely
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idyhs m Wterare, Ruoth, a3 Mogbitish damsel came back with Naomi out of the
conniry of Moab o Judah was married w & Jew and the Child born to her was
obed, who beonme the grand father of David, the preat Jewish King. The story
flarrales fs lo how a Geptile stood side by side with the jew as the recipient of
Common Divine Fatherhood, Anention was particularly drawn at this juncture
1o the oral evidence of DWi1, where: be had gone o Lhe extent of saving that
the marriagz of plaincfi’s parentsa 13 an msult o the community. But whatever it
there is no reliable evidence to prove that Jewish Christians practised or
followed endogamy prior to 345 A D,

49, Exi:BI0is & book edited by Dr. Jacoh Vallian containing Symposium on
Koanites. The Symposium was conducted in counsction with the Plantinum Jubilee
Celebrations of 1he Kotnysm Diocese, DW] had stated in his CTO4% examination
that the endogamous character of the community did neot AppeatT In & Mmarning
and toal it is the result of cemury old custom. It is further stated by DWI that
what 4§ reporied in Ext.B20 is ooly about the custom which the COIT mumnity
fnllowsd after they landed in 34t A.D. and not before they came to Malabar.
Cn going through Ext. B20 Book, Chapter VI Page 9, it can be seen that reference
has been made (o the Hindo wives of Thomas Cana and wheén queslioned as to
U8 fmpheation, it is deposed by DW] that this is only an opinion stated by his-
torians, Chapler 5 page 7 of ExL.B20 Book also states that Thomas Cana bad
marfied n this country and related himself with the nair peovie. If Thomas Cana
had married from the country, it 15 out of the guestion that ther= can be a
itadition conirdry to this. Such bzing the -suustion, 1t can only be sasd thae the
Grigin af cusiom pleaded by th: defendants 5 wrong. It must be noted here that,
In order 1hat a custom to acquire legal force, it has 1o be proved 1o the hilt and
ine Gurden i5 always on the defendanis 1o prove that it has been javariably acted
upon lar so long and has been sobmitied 10 as the established governing rule of
ihe comminiiy. FExt.B2 15 a collection of ancient songs of the Syvrian Christians
of Maiubar relied on by the defendamis 10 show the endogamous character of the
commuaity. Pege B of Exi.B2 was referred to by the defendants to impress upon
ihe position (hat the settlers were given direcrion at the place of descsnt in the
Middle East that they should not chiange their moorings. Ona Plain reading of
\he releviant portion at Page 8 in Exr.B2, it can be seen that there is nothing in it
0 show the endogamous chargcter of the community. The first part of the
relevant exiract can  only be interpreted m such a manpner vhat
Wdvice was piven ar the place of de¢scent that connections
should nor be severed. Second portion of the extract requires much importance
and On o literal mnterpretation, 1t can be only understood that the advics was anly
i refation to the upholding of ten commandmenis and keeping the Christain Ffaicth
mmizct.  This should be so because the s=tilers were leaving for a distant land
where lindwizm veigned supreme.  Since the object of the migration is srated to
Be missienary work, it does nos in any way app=al to reason that the setrlers who
nigrated to this land for preaching Gospel staved aloof and followed efidogamy,
Cini this ground sleo, Ext, B2 will not give any sanction 1o the custom pleaded by
he defendants.

S Exe Bl (a) dated 1—3—1911 1s the Malayalam traoslation of the joint
repredentation made by three Bishops of the Syro Malabar Church to Pope Pious
X in the Vatican (Ext, Bl isin Latin).  Both PW3.and DW1 had occasion to speak
aboat it aud the original is evideated to be kept in the Vatican. It is stated in
Exi. Bl (n) that two communities are in existance among the Syrian Christsas as
erthigts’ and Southists’ and that they do not enter fito marriage refalionship
et centuries, The represéntahion was muade with cefiain suggestons to the Haoly
bee on account of difficultes o administrazion of Changanacherry Vicariate as
there were clashes between the ‘Northists’ and Southists”. [t must be noted here

[0

15

20

3

45

a0

4

Lt T g e

ey e e Es A e

i Rt DAL T - R Y

el
aif

5
Bis
I
el
mia
L)
ol
v
e
[ el 1
LE




3]

&

40

4

e

that Chapganacherry Vicariate was presided over by Bishop Mathew Makkil, a
‘Southist’ during the peried and the Ernakulam Vicariate by a ‘Northisi” Bishop.
It is wue to say that Ext. B11 {a) B (11} tocpresentation was made by the mosl
competent persons Who had the best knowledgs regarding the custom and raditions
of the 1wo communities. Bul the more acespiance by the Holy S2c of th:s: differ-
ent secis canol attribute endogamous character 1o one of the secets, pamely the
Sourhist. When it is stated in Ext. B11 {a) that the Northists and Southisis do not
enter 1nto marrrage relationship, 1t can only be wpderstood 1hat the reasops are
soctal and eccongimical rather than the practice of sndogamy. Besides there s
absolutely nothing stated o Exi. BIl (&) 10 arrive at a eonlcusion that there 18
endogamous character for the ‘Southists’ ‘or’ Knanites’, Again, it can be sten
that pursuant to Ext. Bll representation; the Holy See issued a bull dated
29 —8—181 1, the rue Malayalam trapslation being Ext. B3 (a) (Ext. B in Lalin.)
Ext. B3 fa) (B3} is with regard 10 the erection of Kouttavam Diocese, The purpose
for which the Diocese was cre¢ted inds a placs in Ext. B3 (a) and it is specilically
stared that the object is spiritual advancement and also with & view to compromise
the warring groups of believers. It is #lso made clear in Ext. B3 (a) {B3) that the
churches of the southists are constituted within the new Kottavam Diocese. What is
relcvant in this conteXt is 10 see thed po refercoce 18 made 1n Ext. BMa)(B3) (o speack
on the endogameus aature of the community, On going through Ext . Bll{n),which has
been alrezdy referrzd to, il can be made out that three dioceses (Trichur, Ernakulam
and Changanacherry) were formed in 1896 for Syrian Christian Communiival reguest
and b.fore that the Syrians weré ruled by the Latin Bishop of Varapuzha Arch
Irocese. By victoe of erection of these dioceses, no endogamous character 15 Scgn
to have attributed to the Syrians. Likewise, Vieariale Apostolic of Kottayam was
ereécied for Southists vide Ext B3, though there is nothing in it 1o show that there
has been an ancient custom invariebly followed by the commupity. As I have
xa1d earlier, the fact that there there is-a community Dike Kpanite Comounily
jc an admitted fact though it cannor be argued that the very existence 0f the race
nself ia evidence of the c¢ustom. Ext.B4 (a) is the truc English translation of
whe Decres of Pope dated 29—8— 1955 pranting personal jurisdiction « [ the Bishiop
of Kowayam for the Southist race (Ext.B4 in Latin). This will motin any way
spellout the uss ar practice of an ancient custom as pleaded by the defendants.
Oin a consideration of the facis on record, it can be seen that the Kouayam
Diccesz was erected with a view for spiritual advaocement of 1he Knanaya
Cammunity [Southists). It must be noted here that a diocese s the creanon of
scolesiastical law and that it is a juridical person, What is of paramouni 1MpOTIANCT
is that community considerations alWayvs play a signifissnt role in such mauers,
ie carving out dioceses but the ercction of the Kouayam Digcese will not stand
Lo show that the Knapays Community 15 endogamous in character.

51, Ext.B5 relates 1o Cuna appl;cﬁ[:iun:r. for mierdpecesan Mt riage for a
pericd [tom February 1959 1o Januasry 1990. Exi.B6 is the [ile regarding grant
of permission for inter diocesan marriage frem January 1970 to Auguss 1977
Lx1.B7 is a similar file for a period from August 1977 1o August §953, Exi. B3
is the Curia Letter Boek from 3—1—1949 10 26—1—1930. Ex(.B9 and B0 are
also Curia letter books for periods from Dec:mber, 1953 to May 1935 and from
May 1925 to MNovember 1956 respectively. Ext.B5S 10 BI0O are produced by 1he
defendants 1o show the Tormalities followed in fhe diogese i cases of inter di0Cesan
marpiage. The witnesses exaemined oun the side of defendants spoke with regard
w the practices and according to them, the community takes pride in the purity
of blood and in order to keep the puriy, mer marriagees ére probibited. DW3,
. speaking #s to the endogamous nawre of the commumly had also stated the
means throegh which it is preserved; by opring oot with permission, I that be the
case. Ext.BS to BI0 will cut at the root of the defendanmis® casg asto the plea regarding
custom and conscquence of breach. Ext.B3 Curia applications, in oo sense wall show
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that the diccese is a willing partner to intér dioecsan marriage outside the commun-
ity Im paragraph 9 of the written staiement of defendanis 1| and 2, 1t is &verred that
i marrisge beiwesn a Koanite and a non-Koanite 15 considered as an offence and
insuit Lo the Knanava Cetholic Community and its traditions and heritage, DWI
lias also staled 5o in his evidence. It is interesting to note here that 138 applica-
ions were filed durmg a pericd of 12 mombs (vide Ext.B5) Considering the
number of applications 50 [iled, whalever be the aftermath of the situation,
the inference is that inter diocesan marriage i nol considered as an offence as
nlleged.

32. It bas also come out in evidence that permission for such marriags is
beng so oftep sought by the parents for and on behalf of their children and that
permission 15 granted gccordingly without any controversey. The parents who
were instrumental in domg so &re foupd Lo =it at eaze in the driver's seat ags torch
bearers of heritage and custom and no action has ever been seen taken against
them by the diocesan authorities.  |f the allcgation regarding endogamous character
|= the grux of the ereed, would they be made party to something which is in viola-
tion of the creed and tbhe heritage they cherish? [fthe marriage betwesns a
Koanite and a non-Knaoite is deemed as an insult as alleged. What is in it for
the Curm 10 sanction an easy walk over without ¢reatinga furor? The answer
to the guestion on the basis of Ext. B5 15 that the costom pleadad by the defendants
iz only o maner of convénience and that it is not rigid a3 alleged. IT the custom
id-&a wital to the cemmonity, the curia should not bave entértaimed serics of
apphoations in guick succession as S¢cn from ExcB5  What 1s evidenced itom
Exr B> 10 Bl0 is that the custom pléaded by the deféndams is g matter of conv-
enience and that there is no rigid principle attached to it  As meqtioncd earlier,
it can be understood from the evidence thar applications are so often made by
the parents of the bride or bridegroom as the case may be, but as a matter of
cauijan, it is staied by DWI ai Page 73 of his deposition that requests for iater
diccesan marriage are granted respecting the desire of the individuals and that it
do=s nat vitally affect the endogamous namre of the community and the existence
of the Korttavam Diocese. Tt s also stated by DWI that the wvast majority of
people wanted 1o maintain the endogamous nature and the existence of 1he diocese.
It s thus clear from the evideace of DWI that endogamy is pot a sirict rule.
Fherefare, it 15 clear that the custom pleaded s not &8 common uviage in its
entirely &nd the consequence regarding  the breach is oot followed at all, This is
also evidenczd from Ext Al te A9 through which it is shown thai plaintifi’s father
had sssociated himself with the Kottayam Diocese for the last 33 years.

3. Apother instance is the evidence tendered by PW7?T Rosamma, who is gt
presently attached to Si. Stephen’s Catholic Church, Uzhavoor coming under the
KRomayam Diocese. It bas come out in the evidence of | PW7 that she was originally
o member of St. George Orthodox Church, Pathivoor coming under the Kollam
Bhadrasanam of the Orthodoa Church (Jacobiter prior to her marriage, She was
oupiised 1 a parish church of the Orthedox Church at Kayvamkolam where her
lather 15 stated 10 have membership as a Parshioner. Therc is nothing in the
exidence of PW7T 1o give an indicauon that her parcnts have cver been associaied
us metubers of Knanaya Churchese. It is clearly evidenced from the 1estimony of
PW7 that her sisters and brothers were married to Yacobites or Catholics of other
secis.  Exr.B25 is an application dated 15—3—1963 preferred by PW7 1o the Bishop
of Kottavam Diocese seeking membership in St. Stephens’ church, Uzhavoor,
Ext B26 is o letter dated 18—3— 1963 sent by the Vicar of St Stephen’s Church,
Lzhavoor 1o one Rev. Fr. Matiathil recommending Rosamma’s (PW7) admission
to 1he Kotravam Diocese. ExiBl7 dated 21—3—1963 is a petition submitted by
the huskand ot PW7 before the then Bishop of Kottayam Diocese seeking permi-
ssiune for  the memmiage on  admitting PW7 to St Stephen’s Charch Uzhavoor.
There is aiso pothinmg in Ext.B26 to show that PW7 1sa Knanoite while Exp.27
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application submitted before the Bishop struck a note in the following lines:-
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34, Exts.B28 and B9 are two certificates alleged 1o have been issued by
one Mathai Kathanar tracing the roots of the parents of PW7. There is vo reliabls
evidepce to Speak as to the contents of Ext.B28 and B29 or to the circumsiangss
periaining 1o the issue of these certificates. The identity of this Mathai Kathanar
lemaing 88 a mystery and even accordmg 1o the evidence tendered by DWY
\Busband of PWT7),, no autheriiy 15 seen to have conferred on Métha:
Kathanar te ssue such  certificates. On gomg through Exi. B2R  and
B9, w ecan be further secn that po authority with an elementary
notion of Common sense will set wpon these records A mere glance
on the records will show that these are having no credibility arall  What s more
important is that these records were acted upon by the persons at the helm of
nffairs of the Kottayam Diocese without any hesilation in granting mwembership
0 PW7T in St. Siephen's chuorch at Uzhavoor. DWS3 5 the present Chancellor af
Kaottavam  Diocese apd his oral evidence would stand to indicate that the Ind
defcodant was the Chancellor at thar time. Tt 15 also stated by DW3 that enguiry
would be made on the basis of the documents produced by the partics before
granting membership in the diocese. But what had happzned in the case of PWT
15 that no eoquiry has been made. [If this is the practice follow:d by the dioc=san
suthorities, it can be eagily infarred that the costom is oot ngudly followed and
the plea 15 only to be repelled with,

55. Ext.Al3, referred to earlier throws light on other various transactions
to attack the phost of traditions and the modality of the all=ged custom. ExtAll,
the copy of the plaiot 7o O 5. 106B/88 of this Court categorically states that many
persons continue as members of the Kottayam Diocsse under the pretext that they
are Knanites. It should not be forgotten here thar defendants 2 ta 7 in Ext.AlLS
suir are members of plaintiff’s family and that the suit 13 ooz [or declaration (O
that effect that defendants 2 to 7 are not Knamites and also secking further relisls,
Parggraph 33 of Ext.Al3 reads as follows:-

1 oy T e | el SR SOST &0 TION ASOMI0RT M |00 E6DETH LN . a5me
rogy  us EMREm IR’ adpons MmE AIenge @ o B8 Rl moeEam e mian
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At page 26 of Ext.Al3, in the relief portion headed as (1) it 1s s1ated thus-
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Interestingly enough, the addiional Ird defendant, Knanaya Catholic Congr-
ess, the only laity and secular organisation of the Knanava Catholic Community
responsibie to protect the lay interest of the Community at large has aol done
anvihing at any time te find out whether there has been any IrEnsgressions.
Uunder these circumstances, it ¢an only be said that the cusiom pleaded by
the defendants is not established. 1t may by true that the Knanites do nol geaer-
ally marry ouiside from the community but the circumstances of the cage und the
various transactions will show ithat the cusiom pleaded is not proved 1o the hile,
In this eonnection, it must be remembered that, whilst custom 15 so elos=ly linked
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is also nothing m the evidencs to show that persons who had voluntarily married
fram outside the community had ever been expelled. Such being the: situation,
n=ither the endogamous character nor the allegation that those who marry from
oulside the commumity will go oufside is thoroughly established, the burden being
opan e defendants,

36, Under Sec 13 of the Evidence Act, a custom is proved by particular
nktinces in Which the costom wae asserted or recognised. What the law requires
before wn alleged custom can receive the recognition of the court and so acquire
legal [oree, is satisfactory prool of vsape, so long and invarjably acted upon in
practice, a5 1o show that it has, by common consent, been submitted to as the
eetablished governing rule of the particular family, class, district or couatry; and
Lhe eourse ol practice upon which the cusiom resis must not be left in doubt, bt
D& proved With certaty (bee, MNalls Koya v, Administrator, Union Territory of
Laceadiwes, 1967 K. L T. 395} Essentials of a custom to be recognised by a Court
of Law s siuted o Sir Joho weoodroffes and Amir Als Law of Evideace. 15th
Edition Volume |, Page 624:

“LCustom =5 used m the sense of arule, which, in & particular distriet,
cluss, or family, has, from long uwsage, obmined the force of law, must be
i shicient (b)) eontinued, usaltered, unipterrupted, uniform, constaot (¢) peaceabie
anid goquiesced n  (d) reasonabie (e) ceértajn and defmmite (f) compulsory and
vt aplonsl to every person to follow or aot. The acts required for the cstablish-
ment of cuslomary law must Bave been performed with the  consciousness that
Lhey apring froma legal necessity, and (g) must not be immoral. [t must oot be
opposed o morality or pablic policy aod it must not be expressly foroidden by
the legisiniurs”

[t i3 further stated with regard to caste custom at page 653 as follows:—

“la the case of a Caste costom or a custom of any suh caste, it must ba
shown 10 be ancient, certaio apd rezsonable and not opposéd to public policy and
it cannoei be enlarged beyond the vsape by the parity of reasoaing since it is the
usage which makes the law and not the reason of the thing™

a7 be rule that "“a ¢usiom, 10 order that it may ke legal and binding,
mugt have been used so long that the memory of man runneth oot to the contrary™,
canmol be taken gy a e rule 10 proving custom. A custom must be AnCienl,
though 12 18 not of the cssence of this rule thar its antiguiy must m  every
cas® bhe carried back fo a period beyond the memory of man. Bat what is
necefsary 1o be proved i3 that the uwsapge has bzen deted upon In
pragiice for such a long period amd with soéh invariability and unormity
@ shoWw that it 15 a binding rule. ‘Besides, & custom to De recognised by
a cours ef law should be certain and compubiory and in the case at hand, the
trunsactions referred in the earlier paragraphs will show that the custom pleaded
by Lhe defepdants 15 loosely and variabiy praciicod to suit the tim= and conveniencs
and 1hat is 0ol compulsory in the strict sense.  The costom pleaded by the defn-
dnnis im their wrirten siagiement 15 therefore nor esiablished and hence the defence
i telubion 1o it 15 only to be repelled with on the particular circumstances of

s &

8. Ext. B!l is the Bull regarding appointment of the Zod defzndant as
Co-adjuior Bishop of Kotayam by the Suprems poniff en 9—12—19:7. Tvis
damilted by DW i rthar similar bulls are issued 10 the diocesan hishops by the Holy
See throughour the warld during their appointment. When qu:yzliclned BE iy wihelher
shere @ any canonical prohibition for the Supreme. Poobil 10 appoint anybody
ourside the Kottavam Diocese as the Bishop of Kottayam, 1t sslated oy, DWL
that iherd 18 no canonical prohibition in the Code. It is furthar stated by DWI
that the Supremes Pontiff will resp2ot the lugtlimab& cusioms baging on wich the
Kotiavem Diocese was constituted.  Part I1 of the Code of Cunon Law applicable
to the Roman Catholic Church deals with the Hierarcimal Coaostitutions of the
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Church. Canon 381 of the Cod= says that the Diocesan Bishop has all the
ordinary, proper and immediaste power required for the exercise of his pastoral
affice, except in those matters which the law or a decree of the Suprem= Pontiff
reserves to the Bupreme or to some other Egclesiastical Authority. Canon 331
further says that the diocesan bishop governs the particular church enfrusted
to him wirh lezislative, executive and judicial power in accordance with the Canon
Law. Likewise. o' Parish ig defined in Canon 315 85 a certain community of
Christ's faithful stably established within a particular church, whose pastoral care,
under the authoriry of the diocesan bishop & sntrusted 10 a Parish Priest asils
proper pastor,  The position therefors makes it clear that, under th= Canon Law,
a Parish Priest or a bishop whoever it ke, holds an office and both are juridical
persons.  That being o, community and dioces= ar= not Synonymous ia the eye of
Canon law and the ereation of a diocese by the Holy See does noat imply the
exisience of & vald custom.

59. Ext. Al6is the Code of Oriental Canon Law on Marriage. PW3, an
Awhority oo Canon Law has stated o unambiguous terms that Exi AlG s bnding
on all the Orientals and all dioceses of the Syro—Malabar Church under the Holy
Gee, Itig stated by PWS that the Syro—Maiabarian Ecclosiastical proviness oo
Kerala are Changanacherry and Ernakulam and that Konayam Diocese comes
under the Changanacherry provinee of the Syro—Malabar Church. The marriage
law apphicable to the Oriental chorches was published by Poo: Pins XIT in 1939,
PW5 had also stated in his ehief examination that by promulgstion of Canon Law
on marriagge, evenf there 15 any gustom, 1t is deptived of legal force as far as
Oriental Churches are concerned.  The declaration of the Pope (Motu Proprio) is
contained in Pages 37 and 38 of Ext. Alb. The Motu Propricoo 1he sacrament ol
Matrimony reads thus:

“We now promulgaie by this Apostolic Letter, given on Our Own gocard,
tha above mentioned canons, bestawing upon them logal force for all the faithiul ol
the Oriental Church, Wherever they may be on earh, and though they may be sub-
ject 1o a prelate of a different rite. Farthwith, when in virtue of this Apostolic Leter
ihe mertioned canons come in force, any siatute, whether general or perticuldr oF
enecial, even iscued by synods which recgived aporoval inspzcial form, any ofesc-
rip ion and custom hitherto mn foree, cither general oOr particulor, 1§ d-prived of
118 legal toree; so Lnat 1ne discipiine ol 1ne sacrament ol marrimony sholl he ruled

s

liJF-_|'_'-'_.|II}- the same canons: and particiiar |a“‘_lut‘r conirary (o them shall hive no

mere force, unless.and as far &s it is concsded by them. In order that the Kpow-
ledge of this our will come m time 1o 4l who are imerested, We wish and orde
that this Aposiolic Letter, given on Qur own gccord, sball begin 1o bz execulsd
lrom the sacond dav of the month of May of the year 1939, on the feast of St Atha-
pagies, Bishop sod Doctor, and nothing cooiTary ghall hinder, though waorthy of
the most special mention™.

60. It is relevant to pote here that defendanis | and 2 in their written state-
mient had coniended that the Enuniies have Special customs in eonneiion withthe
marmage like clasping ol bands by the uncles of the bridegroom and tis oride a1
ihe Betrorhel, ceremonial shaving of the bridegroom on the eve of marrjags, gare-
monal weleome, uliulzton ete:. The oral evidence tendersd by PW3I would shaw
that marf@gs 15 4 saerament and that those wsages do not constitule past of the
soerament of ji5 binding asture, When queslion is to it, PW3 had staled: Chus:
“Lijr gy e LU ETa TN L o " EERANTUDT lae TG L eos B L naokls
..s..,-limqi‘: AL T e Ty ;.;Em.-s-"-u-nm“, e W e l-'ltLl_'- nlak o Liturgy smmjau
PR ew T T T AGREE L. PSP T T CLILE T (D W et S S VT LT (A
Lo prpment@am | ELmEos  Sa el Cunén 9 refeired earlivr in ExvAlS denls with ghe
crunsfer of Wwife to the rite of husband and it says that a wifs who belongsto ane-
vher rite isat liberty 1o join the Tile of ‘her husband at the time of marrisge or
durig ns duration. On'the basis of this principle, plaintl’s tather U.hiup when
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plaintiffs mother Annamma, che became 8 member of the Kottavam Dio-

0l r T sl permtision from the Holy See Canon 28 provides

upreme Aulthority of the Church alone (s empowered to declare suthen-

1ieal n whieh givine lnw. lerbids'or  annils marsaes,. [t further savs that
reme Authormny glone g entitled to'estabish ather prohibivive or diriment

il mpediment Iherelore, the power 1o legistate on impediments and

e1 their (imits 18 vested exclusively with the pope. Canon 29 in Ext.AlG

he eircumsiances utider which a local Bishop cantefuse marriage and the

15y ce can be attrsbuted only for a just reason, PWS haes also siated as

I ERaChy conslitule @ |ust resson a0 page of | of the deppiiion whicly canno!

be equated to the present {acts of the cnse. Caron ¥rin Bxr A6 desls with 12eal

! om and impediments and the eifect of th- provision s that & costom  which
OONCES 4 Rew ImMpediment, one contrary (o existing mpediments 15 invalid.
iT HEs been pointed out op :'-'.'|':J|| o '-_I-r:.'1' nts | and 2 that the decree of pope
biag persanal jurisdictjon of the Bishop of Kottayam in the vear 195 (vide

LB has overriding effect over Exi -".'U. Even on going through ExlL A6, it
LECn thal (be law on marriage was enacted on account of differercas in the
Mmenial Hnpol Mments of Loe r'_ clErn l;_-nlun:."-i_-: :',' T 1 R B ;_|,::-r_||:1'|,1[;-|}- n_--\.-.cd

' e Kotiaysm Lhocese was erecied i 1911 and 1if the endogamous character
{ th il Wi [he sole basis of 113 formation, the Moju Proorio promul-
[ n 1949 should have made a mention ol it.  Perhaps, it would hiave been open

& ryle making nurherity to have provided in the rule thar for proper
apd 0 Approprigie cases A imniemorial custom could be fallowed

I jle making auibhority deliberatély refrained. (com doing s0. The mandate
na )} Froprio and the Canons o thet 8 custom in force) emther l.'-r.l.“.’li o7
P i s deprived of s legal force. That being g0, Ext.Bl dated 4—5—1989,
[ =gtk isswed BY Apostolic Pro-Nurcie in India to the 2ad defendant, admitted by
B aod Ext B4 will ool any way pul an embargo on the various provisions

W this point, 1T mey #lso be useful 1o go through the realm of Diving
Low, Cunon 24 of the Code of Canon Law savs thul o custom ¢ontrary to Divine
void. Reference 43 to ‘whar is Divioe Law ¢ams up in'the oral
- tiee of DWI and he has slated that Divine Law 15 enher the contont of the
I abion or yubpieotiaily baesd on revelation li s also staied oy DW I, that the

vmversal | brotherhood 15 taught by Jesus apd if cannot be sand as Low. DWI
b & diocesan Dishop of the Roman Catholic Church weani one itep further in

e withou v hesitation thar all whar Jesus Chrst tauzhi $ not necossarily
B fhe oral eévideoce . of PW3 ‘||'-'1 calegoncally prove that the Church is

| on the teachings of Jesus Christ and that it j§ a missionary ¢iurch and
thare al be ony cudlom or wsage contrary to the teachings ol Bible, What is
poros ol from the evidence ol PW3 is thar the teachings of Bible 15 Divine Law
NFis Aty 15 .i]j-_]. nEt Yne diEtnction I'!l_'l.'ﬁ i CHYEE
i il = It s 1o be DOrpg o mind thet the wErriage of christ@oity oneness in
L hins and the prit-Ce-core of Genttles, Greeks and Jows, Sionce the Cnurch
. inoed on Lhe bass of teachings of Christ with a View (o propogate the Gospel,
ol of the quesDion far a cusiom (o have o fores of ldw, Both doder Canon

ind, the principie is forcefully brought out v a decision of the
Sipfeme Courd o 5, Rajagopal v. Armogham aod others (AL R, 1962 Supreme

| L whelre [he HEIE DT Il.l'--_f.-l'l.-tI"~'--'J_-_-'I paragrapn [0 ol 1ne Ju-:lgr
] g TolOWE -

Lhe Chry n Heligion does not recognise any caste classifications.  All
| i ol 48 equals and there s no distinchHon between-one Chrisitan

snother of the type that 18 recognised bstween members of differant castes
belopging to Mmde religion,  Infaet, caste sysiem prevails only smongst Higdus
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or possibly in some religions elosely allied to the Hindu religion like Sikhism.
Christianity 15 prevaleot not oaly in Indis, but almest all over the World and
nowhere does Christianity recogmise caste divizsion. The tensts of Christiamiy
militate against persons professing Christian faith being divid=d or discriminuted
oo the basis of any such classification as the caste system’™.

6¢3. Membership of plaintuff 0 the Kotiayam Diocese and his stotus asa
Knanite is disputed by the defendants on the ground that members are enlisted by
birth and not by eoroimeat. Detnimznot 15 uittibuted on the ground that plain-
tiff s maternal grandmother is not @ Knanite. [ must cosually mentien that
there 15 the exira ordinary case of Sridharan v. Commissioner Wealth Tax (73
I. T.R. 360, A. L. R. 1570 Madras 249) in which it was held that a chnstias
baby could be a Hindu coparcener, The case was a land mark in the
undersianding of religion in the thorny field of the Indian Personal Laws, a
chall-nge but not animpossiblc onc. The trend of judicial decisions isnot (o cling
On 0 rigid ways and means but to enliven thearea with pastures in greed The
gusstion that falls for consideration in the case isas to whether tbe plaintiff is a
member of the Kottavam Diocese and in the nature of contenlions raised by the
d=fendants, the question of status also springs up for decision on the basis of the
marriage of plaintiff's parents, 1 have already entered into a Dinding  that plainuff
und his family members are attzched to the Holy Family Parish Church Nattassery
and the Kottayam Diccese. The cusiom pleaded by the delendants ;5 found agninst.
Apart Trom what is said earfier in relation to the Canon Law applicable to the
Church aboii the wife takiog the rite of the hosband inma walid marriage, there i
judicial pronouncement on the point by the highest Court of the land that even o
. femule iz pot a member of a tribe by virtue of birth, she having been murried (0
u tribal afier ohservance of the formalitics would bzlong to the community 1o her
husband belopgs. In N, E.Horo v. Smit Jahan Ara Jaipal Smgh (A. L R. [972

simeg s

Supreme Court |1840) anidentical question arose.  Thus wasas o whether a Non-
Munda {wife) merely by virtue of the murriage with Munda, the Muanda tribe Being
an ethnic group could become a Munda in status. The gqueslion arose lor CONSJ-
dararion was whether the strict tale of éndogamy of the Munda tribe hus been
devigted Trom, It was held that the marriage of a Munda male with a non- Munda
female 15 approved or sanctioned, they became members of the commupity. The
]-,_-I;.:vﬂ:n-_ I'.ZIEI&I.':"H'EiiﬂI'I:S ﬂj‘ |'n: Supr{:mﬁ I:L;lu[t "i'l"hH:tI. find Fli:ll:E 1n ."ra:ragraph'-: Y and
25 ol Judgment may be guoted thus:

“The contention of Mr, Antony that a person can be Munds by birth alome can
be sustained only if the custom of endogamy i& established withowt any cicepilon.
We have already held that the rule of endogamy hag not been proved 10 @XISL in
the rigid or gtrict form canvassed by Mr. Antomy.......... : S R
Il & non Munda woitien’s farfiage with n Munda I'I-'Hlll:' is vakhid it i difficoly o
sav that she will not bécome & member of the Munda tribe.  The concept of a tribe
is bound 10 undergo changes, When numerous, gocial, economie, educational and
aiher like fartors :i'nﬂ prugrcﬁ!"i"l: country YIArL h&-..-'.l'l_E Il'l.i:jr ik i e | e : e

“A person who, according to the sirict custom of a tribg, eunnal be
regarded 45 a member of that tribe may well be rcgarded as a member ol that
tribal commumity. Where a non-Munda woman is married to 3 Mupda male and
the mareiage is approved and sanctioned by the Parha Panchayat of the iribe and
the marniages i valid she may not, on the assumpiion that the rule of eadogamy
prevails, hecome 2 member of the Munda tribe m the strict senss 45 pol Daving beel
born 16 the wibe, She canpol, however, be excluded from the larger Sroup,
namm ly, the tribal community. The High Court bas taken the view that the use
of 1he term 'Yiribal communities” 10 addition to the tern “inibes™ in Art, 342 shows
thai @ wide 1mport and meaning should he given to these words and even i
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the respondent is not 2 member of the Mupda iribe by virtue of birth. She
hnving been married to 8 Munda afler due observance of all formalitics and
ipproving the clders of the tribes would belong to the tribal community 1o which
her husband belongs on the analogy of the wife faking thc husband's domicile.
Even without mvoking the doctrine of domicile the respondent’s marrisge with
late Shr, laipal Singh who was 2 Munda having been approved and sancuoned
by the Purba Panchsvar of the Murda tribe. it can well besa'd thar ghe became a
member of the Munda tribal community. ‘We have pot been shown any infirmiry
in tlie reasoning of the High Ceourt on this point. When & person, in the Courssa
ol thine, has been assimilsted in the commuaity it is somewhatl didlicult (o compre-

hzpa how that person can be denied the rights and privileges which may be con-

ferted on thet Community even thobgh tribal by constitutidnal ,;.mx.ri,:'._p_,-.__c."_

In the instant case, having regard to the oawre of the grounds ectablished
and By applyiog the principles laid down by the Supreme Court in N, E Hora's
case {Sppra). 1 can very well say that there is bardly amy justification to find
fault with the plantilf in relation to his contention that be isa member of Knanaya
Catholic Community atiached w the Holy Family Catholie Church, Hailas_r.:r_-,- of
the Koltnyvam Diocsse. Since plonufi™s mother having been married to plainufi™s
(wiher on 12— U0-—1956 and continved to hve as a mémber of ihe Kniénaya Catholic
Community, she could only be itreated as one belonging to the Knanaya Catholje
Community. [ therefore hold withoul any hesilation that pkajmiﬁ' alto hf]ﬂﬁgs
0 the Kpanoya Catholic Community. The lssues are answered in favour of

the plzintif

64, lssuc No3. In the hght of the above discussion, I shall now examine
the (=€ of guestion od to whether a Mandatory Injuoction is sustainable on the
circumstanoes of the case. The point Wis argu:d at length by the Senivr Counsel
appenring for defendants | and 2, Sri T, R. G. Warrter with particolar referznce
1o the mubinisabiliy of the suit to conptend that mandatory Injuocton can be
lgstsed only whea the act i3 capable of enforcement by the Court. It has also
been gleenuously argued that there 1s no obligation oa the part of the 2ad Defendani-
bishop to issue "Vivahakuri® o the piaintiff. -Accordiog to him Section 30 of the
Soectlie Beliel Act 1963 (for short the Act) s an answer io the plain: and since
the relief scught by the plajnuff B ool capsble of enforcement, the suit
i only 1o fml.  Section 39 of the Act deals with mandatory Injunction and it
reacls as lollows

“When, to prevent the breach of an obligation, it is necessary 1o compel
she performance of cermain acts which the Couict is capable of enforcing, the Coure
mav i s discretion, graol an injunction Lo prevent the breach complained of,
snd alto 1o compel performance of the requisite acts™.

The term obligation 1s defmed in Secuon 2 of the Act and it ineludes every
duty enforceable by law. In the words of Dr, 8 C. Banerjee (Law of Specific Relief,
Tih Edition  page.22), the term ‘obligation’ hag been uged o the Act in
jts Wider juristic scnge covering dutes ariging either ‘ex -contraciu or ‘ex
debicin” and  every duty onforceable at law 15 ‘obligation’. Obligation
fd besn delincd as a tie or bond which constramns a person 1o do or suiler some-
1 implies 2 right 10 another person 1o which it 18 correlated and resiricrs
the freedom of the obligee with reference o d=finine acts and Ffaorbearavce: buy ia
order (hat it may be enforced by a Court, it must bs & legal obligation and not
merely a moral, social or religious one,

&5 The question, therefore that falls for consideration in the present case
it oa 1o whether there is a right for the plamnuft and & corresponding obligation
on the part of the defendants. | have already eniered intow findiag vhat the
plainlf 15 & member of the Holy Family Catholic Church, Nauassery and Koti-
| Dyoeese,  Plunaff's membership in the Pansh Church and  diocsgs is dispu-

thine: 1

g
v

ed by the defendants on a plea basing oo his siatus and the defendants’ case 15
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that plaintiff or his family members are ot etiglble for membership n the Parish
Church of the Koriavam Diocese Thesaid plea bas also besn repelled by me.
The question is thus narrowed toa point as to whaiber there (s an obhgation. It
ig admitied by almost all the witness-s in unambiglous terms that every member
of  Parish Has got the right fo ger & “Vivahakur® for conduct of betrothel and
marrisee. It 8 also brought oo o evidencé that there 5 an obhgation oo the
wuthoritles congerned to iskue peccssary “Vivahakuri®as a condition precedent 1o
marriags. PW-2, PW-6, DW-2 gnd DW-3 had sbsolatelv made it clear that
there is a Fight on one part and corresponding obliganion on the side of Parizh
priesis to i6ue *Vivahakori® as and when it is wought for. DWS5 is Fr. Thomas
Nedumkombil, the Chancellor of the Kottayam Diocese whose officaal dunss are
in assisting the Bishop and Viear General in the admmjsirative mallers had
particularly stated 1o his evidence that the adminisiration is being carried-on in
sceordance with Canoo Law aod that there is no  specific bye-laws for the
Kuitivam Diocese,. DWS had categorically stared that a Panshioner is entithed
w et “Vivahakuri' as @ matter of right and that the Parish ‘Priest is under an
obligation 10 1ssue the same,  As it has been pointed oot earier, these are matiers
which are not i dispute though 'Vivahakuri® was refused to the plaintiiT on the
question of stutus,  Smee the plaintill has agitated the claim on the basis ol his
membership in the Parish church and the’ Dhocese and a6 11 1 clearly evidenced
ihat there is not only @ right, but there is.a corresponding obligation, i sumiply
means thar the obligation s legal and not & religlous of MOrat obligation.

66. According 1o the definition given by Salmond, a mandatory injunction
i« gn order requiring the defendunis 10 do & positive act for the purpose ol putting
an end ton wionglul state of things cfeatzd by him, of atherwise, o full Himenl of
the lepal obligations. The communly accepted vicw of modern times s that there
& o diiference hetween the conditivns under which mandatory and those under
wilien a Testiictive injunction may be issued, the rule Deing ihal every injunetion
geguires to be graaled with care and cawiion. At the same lim2 the posilion I8
\hut the grant of o maadatory injunction s purely Giscrenionary s in the case ol
perpeival injunciron apd 1t shoukd 02 graoted with safe guards in cases of specil
injury or substantial damage and also if the defendant violates o lzgal right and acts
unfawly, Thisis a case where the plaiotifl 15 subjecied 1o special njury on e
vhreshold of his marriage in s thichieth year, When' bis membership 1n & Parsh
Church and the diocese 18 challenged by the defendants on the gosstioa of his
status. Wihat is important to poie is that neither the plalanfl not his Farhar has
bren excommunicated (rom the Parish Church or found qualily of any offeacss
under the provines of ecclesiastical law. The parochial srand ndopted by the
defendants i highly uofair and in violadon of the plamnuff’s right as 8 parishiones
of Holy Family Cathelic Chtseh, Nattassery. Tne qussiian whelner @ relief ciin be
sustained oo the spocil CIFCUMSLANCSS of the cuve |8 the ceux of the maver

07. Tt muy be said thatthe 2nd defendant is: having under no direct obli-
pation 1o the planiifi in relation ta the marter in dispuie. It should bBe howewer
nuled that when the 18t defendant was ready and williog 10 1ssue “Vivahakurt o (he
pipuil ang even promised (o issuc [he same (YI0S Ex1.B23 (n), the 2nd defendant
tervaned to put the plaiaff in quaranine, "lnc underiying principie to f= uader-
wtond  is 1hat, eveo though the ohligation should normally exist wwirds e play-

poifl, an U CLOn iy be grauird Agninst a'celendant who Wi undeér no direce
obiigulion to the plasnuiff. (Reghunath v. Mathurs  Mumeipality, . ). Ry 1952
Allnhiabad 463), That being so alaintiff being & member ol the Holy Family

Calnone Church, there 1s & breach of an obligatjon existing o lavour of Bim at
(e hawds of the defendants by denia| of plamifT™s right in gering “Yyviahakorl'
On a close analysis of See.33 of the Act, it ¢an be ‘seen thot the nain purposs in
granfing sn igjunction under the provision is the prevention of the breach of an
ubligaiion existing io favour ol the plamtiff and the compelling of the perlormance
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of certain acts 15 mersly secondary. Yel, it may eppear from the wordings used
in  the seetien that, a condition for the grant of a mandatocy injunction is that ihe
injunetion must be necessary to compel the performanc: of acis which the court {8
cepable of enforcing under the Act. The earlier view was that the court will pot
interfere by granting a mandatory injunction incasss where it cannot pass a decree
capable of execetion. The main reason foi refusing to enforce the remedy is the
pracieal impossibility and want of instrumentalitizs.  But it 13 very much relevant
to note thut there is oothing in the provision to debar the ¢ourt I'rom entertaining
is jutisdiction and [ am of the view that the court can very well presume juris-
diciion and exercise discrenion in the grant of injunction under the section, as the
devair of the court §5 1o render justice to the suitors, The court in granting or
refusing o grant & mandatory 1ajancuon, will eonsider how far if granled it would
affect the defendant. But in the firs: place, the court must consider the plaintiffs’
position, whose rights bave been interfered with

b, Time s channg. Jodicml pronouncements nave made ioroads into the
mtricagies of inlcrpreling statutory provisions Lo dizcover new horizons in the nte-
rest of justice. In Yisvanatha Pillat v. Shanmugham Pillai (A. [. R. 1969 Supreme
Coyrt 493}, a bepamidar of motor vehicles oblained permits in his name though the

Lransport business was conducted by application for transfer of permiis in the
pame of the wrue owner. The  besamudar subsequenty  wilhdrew  his
consent 1o transfer and the application  was dismissed by the
Regional Transport Authority. The true owner filed a suit for declaration
that the vehicles belopged to him and for mandatory  injunctiom  direc-
ling the defendants 1o cxecute documezats for effeciuating transfer of permits. It
was held by the Supreme Court that relief to the plaindff can be graoted for a
mandncory imjunclion directing the desfendant 1o execuUle DECEssary CoOCUDEn|S

tequired 1o elfeciudic the trapsfer of the permits.

69. The Kerala High Court 1o Joshua v Geevarughese Mar Discorus
(1985 1. L. B Kerala, 1) considered the scope of balance of eonvenience in rela-
tion Lo the excommunication of the plainuff in that case from the parisn church
by the parish priests. The observation made b¥ the High Court has a bearing on
the facty of the present case where plaintiff's membership is denied by tbe defen-
dants. While making an observation that the plaintifi in that cass will be entitled
lo receive sacramental communal or other spiritual begedictions from such of the
priest of the Orthodox Syrian church as are willing 1o give the same, the High
Court hita stated mpara. 46 and 48 of the Judgment as follows:~
““It 35 thus evidest that no person ¢an associate himscll with a person who has been
40 ex-communicated; not even the members of his family; nor the other parishi-
aners, nor even others belonging to the Arch-Dhocese. He will become a social
recluse as it were, and will be eut off from the community in which he was born
A Browght up If by narmure and by mature, be 15 @ ree [Glower of tha faith of
(e ehareh (and there 13 absalotely nothing indicanve of bis guestioning the same
at amyv Lme or in any ' maoner), an order of nature of Exrs.A-2 and A-Jand of
I:-.'..ﬂ';:.**‘-'f-'-.'lul-l ceuse unmiold menial agony and torment o him. The social ostra-
(o which he (s thus exposed is not sasily compensatable by award of monerary

cisim
compensalien, after years of lniganon When the strong indication 15 that the
arder 15 without jurisdiction, the plaigtift is entitled to the assistaonce of this court,
in wardipg oft’ the evil consequences thereof’.

“This right to have spiritual servicss has gota link with his right 16 continue
gs & member of the Parish. The inclusion of the name in the confessional register
s g eondition preécedent to  The membership of the Parish. M:omberstup of the
Parisli 13 essential o defend the suils filed by the Catholicos and to persue the
suits fnstitered by the Parish Commitice 1n |979 and [981. It would bz possible
far (e plomtiff to msist on the inclusion of his pame 10 the confessiomal régister,
if ddesmite his demand in that bebalf, the priests dechine o atend te his demand to

conl=5s briore them'™,
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The abave positions, obviously bring into light that a mandatory iniunction can be
sustained on the pprticular circumstances of the case. It is howsver, unoecessary
to wander in that area too much. Whenaver there is an vofair dealing, 1t 15 the
daty of the Court to evolve pecessary mechanism to hring out justics between the
parties. On a ¢onsideration of the entire facts of the case, | am of the view that
a rehief can be granted to the plaigtiff. Even otherwise, I waald say that the
plamnutt is entitled to-svcceed on equitable considerations. [t should no: be for-
gotien ere that plainifl has pleaded a specific ease that he 15 entitled to getn
relief in equity. In this connection, lastly, [ may also make a pzep into the decision
tn ‘vaswuevan le.hlv Malathy ﬁmnn HQH (2) K.L.T.802) where cquily I8
explained |n the tu:nlluwmg passage,

here I8 o reason now, when the area i8 well illumined by decisions,
for the v 35t of old (orms and rigid views to bauni the courts of Law. Asto
how excep:onal crcumstances would justify invocation of equity princinles has
been clearly illusirated by the law laid down by the highesi court io the land
Equity jurisprudence is flexible and meets the challenge of new situations withoul
the faw: for, @5 noted in the Current Legal Problems, 1952 Vol.5, Page:l,
‘New daysmay bring the people into new wavs of life and pive them new
outlooks: and with new rules of Tnw’,
The Supreme Court further clanified that:
“Equity is not penalty but justice and even where neither party
....................................... 15 at fault equitable consideranons may
shape the remedy....... (v R our egquitable jurisdiction 15 not
hide bound by tradition and blinkered by precedest, thoweh trammelled
by judiciaily appraved rules of conscience ™
70, Issue Neo. 4 ?:l_qw I close. Omn the basis of my discuseion enumera-
ted above, the plamuﬂ' 14 entitled to pet & decree in the sui,.  However, in
considering the special cireumstances of the case, it is only just and pecessary Lhat
the sosis shall be borne out by the respective parties.
71, To the result, suit is decréed in the following terms: —
{a) Defendants are directed by an order of injunction to jsens “Vivahokuri®
10 the plaintff for his betrothel and marriage withia a period of one month fram
this date.

(b) Parties arc directed 1o suffer their respective costs,

Dictated tothe Conflidential Asst transcrib=d and tvped by him, correcied by

me and pronounced in Open Court on his the 24th day of November. 1990/ 5rd
day Agrahayana 19§32,

Sdi.
K. Ceorge Oommen,
Addl, Muns:f
APPENDIX

Plaintiff's Exhibits

Al filed on 6—12—90 Cerufieate jssued by Rev, Fr. Abrabam Paradiyil
Vicar Liftle flawer Kpanaya Catholic Church
dated; 1J—8—806,

A2 filed omn 16—2-—80 Certificate issued by Rev. Fr. Jacob Chokkacheril
n 20—4—§Y,
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A3 filsd om 16—2—80

A4 filed on 16--2—50

filed oo 1—3—90
An filed on 2—3-—50
AT Dud. 16—2—8(0)

At filed on 2—3—90

A Did | f=2—50

Al filed on 2—3—9%0

Al {iled on §—11—E89

A2 filed on g—]11—49

Al3 iled on 1—12—-89
Ald Tiled on 16—2-—90
Alaft filed on 16—2—90
Ald{e) filed on 16—2—590
AlS filed on | —12—89

A6 [led on .
A1T field oo 2—7-00

AlT (a) Niled on -
Alg filed on 7—]1—9%0

AlE (a) =
Al9 2—1—%0

Bi filed om ] —3—90

B2 filed on 8—=3—90
B3 filed on 1—3—%9

Bl (a) P
B4 filed on |—3—90

B4 (a) liled oo 1—3—50

e

Baptism Certificate issued by Rev. Fr. Josc Thara-
pputhottivil Viear Little flower Knanaya Catholic
Church West Othera dtd: 26—1—89.

Baptism Certificate issued by Parish priest of St.
Jobn's Vellara. Chureh, Kumarakom did, 24-2-89.
Marriage Certilicate issued by Vicar 5t, Xaviers
church Kannankara dated 20—10—85.

Birth Certificate issued by Vicar St. Xuvier's
Church Kaognankara ded: 1—2—89.

Letter issu=d by the Vicar Holy family Church
Martassery East did. 5—7—87,

Marriage Certificate issued by Rev. Fr. Thomas
Nedumkombil Cathedral  Admmistrator  did:
5 U—BE.

Receipt issued by Fr. George Manjunkal Holy
Family Church MNatiassery Easi did; 12—7—47.
Bapuism Certificate issued by Fr. George Manja-
nkal Vicar Holv Family Cburch Mattassery did:
31—3—80.

Appeal petition by O. M. Uthup did: 21-4-89 along
with the report of Parish priest,

Photostate Copy of the representatiom by O. M.
Uthup to Apostolic Pro~Nuncio in India, did:
|—5—89.

Photosiat Copy of the plaint m O, 8. 1068788 of
the Munsifi's Court, Kotiayam

Recaipt for Rs.30/- issued by the Holy Family
Church Nattassery de. | —1—87,

Receipt for Rs. 510/— issued by the Haoly Family
church Natassery di: | —1—87

Receipt for Rs. 50041 - issued by the Holy Family
church Natassery dtd: 17-7-88

Photostat Copy of the Application Reeblia Acha-
mma Thomas di; 8-7-87.

Code of Oriental Canon Law- Law on marrnage.
Photostat Copy of Page No. 96 of the marriage
Regisier.

Colmn No. 6ol the Ext. Al7

Photostat Copy of the Marriage register of
Uzhavoor Church

Calmn No. 2 of Ext. Al8
Letter issued from Catholic Bishop house, Koita-

yam 1o the Vicar Uzhavoor Church

Defendants: Exhibils

Letrer issued kv Aposiolic Pro-Nunsio to Ri. Rev,
Kuriakose Kunnacherry oo 4-2-39

Ancient Songs of the Svrian Christians of Malabar
Bulla of crecionof the Kottayam Diocese.
Malayalam transiation of Exi.B3.

Decree from the Original Congregation eatending
Jurisdiction of the Bishop ol Kottayam.

English transiation of Ext.B4.




H5 filed on 1—3—90

Bs B 1—3—80

]'-'!T T |—3—9ﬂ

3% 1—3-93

B {3}

BS filed on F=]-00

BY (&)

B? (b

B0 Tiled on | —3——0)

Bl (a3

R0 (b) .

BlIl filed on |—3—00

B1] {a)

Bi2 1—3—90

B3 liled on | —3—H)

Bi4 | —3—90

Bis . 1—3—890

Bl3 (4 =

Bl& filed on 31—3—80

Bl ¥

BL& &

Bi9 e

BM) [iled on 31—3—080

B2l filed on 31 —3—80

B2l{a) ’

B22 filed an A—3—00

B3 liled on 0—3—90

BX¥a)

B4 filed on j3—3—49p

B4(a) i

B24 (b: [iled on 19—3-90
oy

o

Curia application file for Inter-Marriage from Feb:
1989 to Jap: 1990,
Interdiocesal marriage
7—1—70 to 16-8-—77.
[mﬂ'd:frtﬂ.‘iﬂJ marriage permizsion régister from aue:
1977 10 Nov: 1983

Curia Letter book from 3—1—1949 to 26—1—1950
Page No. 144 of Exi.BE Entry No. 253 of 1949
(Permission for Marrisge)

Curia Letter book from December
1955.

Page No. 61 of Ext.BY9 permiszsion for marriage.
Page No, 123 of BExt.BY permission for Marriage.
Latter book of curia from May 1955 to 1956
Page No.50 of Ext.B10 marriage permission Mo, 204
did. 24—10-54

Page No 147 of Ext.BI0 Marriage Permission No, 80
of 1956

Representation made to Pope Pios X by Mar Mathew
Makkil Abrocioas Puzheparambil and John Mena-
cherry on 1—3—1911,

Malavalam translation of Ext.Bil

Marrigge Cartificate Chacko and Lilly Fernadas issued
by the Parish priest of St. Joseph's Cathedral, Trivan-
drum on |4—9—§B.

Petition did: 6-5-89 given to the Bishop of Koltayam
by Uthuppn Oravanakalam.

Consutetion of Jacobite Knanayies.

The St. Thomias Christian Encyvclo-Paedia of [ndia
Edited by George Menachery.

Paoge MNo. 74 and 73, of Ext.BIS

Specimen form of curia “Afinoan. Mo TRE IR
..-.ac:ul.

Specimen form of Curnia *‘ouinidan-im v fom 0SS 10|
Specimen form of Cura *aliussnusoss nomimg e
.ﬁ.én'l
apecimen
E-:'Iléll_lEl-r'l-ﬂllﬂl]_

permission  Register [rom

1933 to; May

form of Curia, & sang mTo g os
Knanava Symposium held on 29th August 1986,
Photostat Copy oF Appointment Bulla ag Co-3djucio
English trapstatvon of Ext.Bl2l
Constitution of* Kvanaya Catholie Congress
P=tition submitted to Bishop of Kottayam by O.M
Lhihup, Oravanakalam, house, Eranjal en 21-4-89
Report on Ext.BI3, by Pansh Priest Georpe
Manjankal
Photostar Copv Lo
marTiage of Bijuw Uthup before the Bishop of
avam on 29— 1{—59
Photostat Copy of
Lithuppu mssuesd by the
Knanaya Catholic Church
Photosiat  Copy af the Baptism

- Solemniing the
K ott-

the reguest ¢

the Baptism Certificate of Riju
Parish priest httl= flower
West Duhara
Certd ieire of Biiu

Vellara

1| Wilj

Nhupissued by the Parish Pries: St John's
church, Kumarakom oo 24-2.89 8




B4 (¢) du 19—3 =190 Photostat com™ marriage cartificate of Unthup
with Aunommn, issoed by Rev.Fr. Jacob Chakka-
cheéri cn JU-4-55

B4 (d) . 19—3- =80 Photastate Copy of the Marringe Certificate of O M.
Uthup issued by Vicar Little Flower Knanaya
Catholic Chureh ¢td. 13-8-86

B15 filed on 30—6—90 Letter dtd: 19-3-65 submitted by T. Rosamma for
wdmissron

B26 filed o Hr—5 LU Letier drd. 18-3-65 1-"'_"" FT.SIch‘:'ﬂ o "u"h:m'_ztn:r:ﬁ.

337 filed on 6—7—90 Letter did; 22-3-65 by K. K. Ahraham to Bihoo of
Kottavam

BIE filed on 2—7-% Certificate drd: 19-3-65 by Mathai Kathanar Stating
Rosumma is 8 Koanoya

B39 filed on 30 —6—90 Letter did: 25-3-65 by Mathai Kathanar stating Uhat
mother of Rosamma isa Knanayite

Court Exhibars

Ext. X1 du ™ Baptism Register of  Kumarskom vellara Puthen Church
from 1930 to 196%.

Ext. X2 Marriage Register from 1956 of Little Flower Knanays Churen
Othara.
X2(n) Page No. | and Serial Mo. 2 of the X2 Ext.
X Baptism Register of Little Flower Knanaya Church Othara.
X 3ia) Page MNo. | of the Ext, A3 register.
X3 (b Page No. 2of the \X3) Regisier Serial Mo, 21.

Plaimifi's Witness

PWI Biju Lithuppu
PW2 Rev, Fr. Jose Cherusseril
PW3 K. C. Peter
Pwi  P.V. Cyriac
PW3 Fr. Dr. Joseph Koikudy
PW 6 Er Jose. Tharapputhottivil
FWT P Rosamma
PWE Er. Jacob Kottarathil
Defendants Wilness

DWW Ri. Rev. Kuriakose, Kunnaehery.
DW?2 Fr. Joseph Puthenpurayil

DW3 . J. Lukose

'wa A, K. Abraham

[YW5 Fr. Thomas Nedumkombil

Idll_
Add). Munsiff




